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INTERNATIONAL COOPERATION IN THE SPHERE OF EXTRADITION
OF OFFENDERS: ANALYSIS OF THE EUROPEAN CONVENTIONAL MECHANISM

MI)KHAPOJHE CHIBPOBITHUITBO ¥ COEPI BUJAYI IIPABOIIOPY IIIHUKIB:
AHAJII3 €BPOIIEMCBKOI'O KOHBEHIIIMHOI'O MEXAHI3MY

The article explores the European conventional mechanism of extradition of
offenders, formed by the European Convention on Extradition of 1957 and its additional
protocols. The main principles of extradition enshrined in the Convention are analysed,
in particular the principle of double criminality, the principle of speciality, guarantees of
human rights, and grounds for refusal of extradition.

Special attention is devoted to the evolution of this mechanism through the adoption
of four additional protocols, which specify and develop the provisions of the Convention
taking into account contemporary challenges of international criminal law. Changes
are analysed concerning clarification of extradition grounds, expansion of the list of
extraditable offences, improvement of procedures for in absentia decisions, introduction
of simplified extradition procedure with the consent of the person, and modernization of
mechanisms of international communication between competent state authorities.

The article also emphasizes the significance of the protocols as an instrument of
adaptation of the conventional mechanism to modern challenges of international
criminality, in particular transnational crime and the necessity of prompt international
cooperation. It is stressed that the development of extradition law in Europe proceeds
in the direction of strengthening the efficiency of procedures while simultaneously
preserving an adequate level of guarantees of human rights.

It is underlined that the Convention remains the central element of the European
system of extradition, ensuring a balance between the effectiveness of international
cooperation and observance of fundamental human rights. At the same time, its protocols
play an important role in the gradual adaptation of this mechanism to new conditions of
combating transnational criminality.

It is concluded that the European Convention on Extradition, in combination with
its additional protocols, constitutes a coherent and flexible system of legal regulation of
extradition relations, which continues to remain relevant and effective in contemporary
international law.

Key words: European Convention on EXxtradition, extradition, international
cooperation, principle of double criminality, principle of speciality, additional protocols,
human rights, international criminal law, transnational crime, extradition procedures.

VY crarTi A0CHiIKY€eThCS €BPONCHChKII KOHBCHIIIMHUNA MEXaHi3M BHJa4i MPaBoOIIo-
PYIIHMKIB, chopMoBaHUN €BPONEHCHKOI0 KOHBEHLIEIO MPO BUJAa4y IPAaBONOPYLIHUKIB
1957 poky Ta nomarkoBuMmH nporokoiamu 1o Hei. [IpoanasnizoBaHi OCHOBHI MPUHIMITU
eKcTpaauii, 3akpimieHi B KonBeHuii, 30kpema NpUHIKI NOABiHHOI KPUMIHAIBHOCTI,
MIPUHIIMIT CTIeLIATBHOCTI, TapaHTIl MPAaB JIFOAMHH Ta MiICTABH BiJMOBH Y BHIaui.

OxpeMy yBary IpUALICHO €BOJIOIIT IFOTO MEXaHi3My 4epe3 MPUUHATTS YOTHPHOX
JIOJATKOBUX MPOTOKOJIB, SIKI KOHKPETH3YIOTh 1 PO3BHBAIOTh TOJNOKeHHsS KoHBeHIIiT
3 ypaxyBaHHSM CYy4aCHUX BHKJIMKIB MI>KHapOJHOTO KpHUMiHaJIbHOTO Ipasa. [Ipoanainizo-

© SHYSHATSKA Yu.O. — Doctor of Philosophy in Law (International University)
https://orcid.org/0000-0002-4731-5769

CrarTs NOMIMPIOETHCS Ha yMOBaX JiilieH3i1 BigkpuToro noctyny (CC BY 4.0)

348



ISSN 2618-1258 (Print) ISSN 2618-1266 (Online)

BaHO 3MiHH, MOB’s3aHi 3 YTOYHEHHSM ITiJICTaB EKCTPAAHULIil, PO3IIUPEHHS MEPETIKYy eKC-
TPaaULIHHUX IPABONOPYILIEHb, YO0CKOHAICHHIM MPOLEAYP 3a04HHX PillIeHb, 3alIPOBa/I-
JKEHHSIM CIIPOILEHOI MPOLEeypH BUadi 3a 3rof0I0 0COOHM Ta MOJIEpHI3alli€l0 MEXaHi3MiB
MI>XXHAPOIHOT KOMYHIKAI[iT M’k KOMIICTEHTHUMH OpraHaMH JIepKaB.

VY cTarTi TakoXK MiJAKPECITIOETHCS 3HAUCHHS MTPOTOKOJIIB K IHCTPYMEHTY ajamnTarlii
KOHBEHI[IITHOTO MEXaHi3My JI0 CyYaCHHUX BUKJIMKIB MI>KHAPOAHOI 3JI0MMHHOCTI, 30KpeMa
TPaHCHAIIOHATILHOT 3JIO4MHHOCTI Ta HEOOXiTHOCTI OMEpPaTUBHOTO MiXKHAPOIHOTO CITiB-
pobitHunTBa. HaromoryeTbes, 10 pO3BUTOK €KCTpaaMLiiiHOro npasa B €Bporri Binly-
BA€ThCS y HANpPsMi MOCUIECHHS €(hEKTUBHOCTI MPOLENYP 32 OAHOYACHOIO 30€pekeHHS
HAJIS)KHOTO PIBHS TAPAHTIN MPAaB JIFOIHHU.

Haromomeno, mo KoHBeHIIis 3aUIIaeThCsl IEHTPAIBHAM €IEMEHTOM €BPONIEHCHKOT
CHUCTEMH EKCTpaauIIil, 3a0e3meuyroun 0anaHc MiK eEeKTHBHICTIO MIXKHAPOJHOTO CITiB-
poOITHHULITBA Ta TOTPUMAHHIM (QyHIaMEHTAIBHUX IpaB JIoAUHN. BogHovac i mpoToko-
JIM BiAIrparoTh BXIUBY POJIb Y MOCTYIOBiH afanranii 1boro MexaHiaMy 10 HOBUX yMOB
00pOTBOM 3 TPaHCHALIIOHATIBHOKO 3JIOYMHHICTIO.

3po0iieHO BUCHOBOK, 110 €Bporelicbka KOHBEHIIIS PO B4y MPaBONOPYIIHUKIB Y
MO€THAHHI 3 TOAATKOBUMH MTPOTOKOJIAMH YTBOPIOE LLTICHY Ta THYYKY CHCTEMY IPaBOBO-
IO PEeTYIOBaHHS €KCTPaAUIIIHHUX BIHOCHH, KA IPOJOBKYE 3ATHIIATHCS aKTyaTbHOIO
Ta e()eKTUBHOIO B CY4aCHOMY MIXKHApOJHOMY TIpaBi.

Kniwouosi cnosa: €sponeiicbka KoH8eHYis NPo eudawy npagonopyuiHuKie, excmpa-
Ouyist, MIXCHAPOOHe CRIBPODIMHUYMBO, NPUHYUN NOOBIIHOI KPUMIHAIbHOCTI, NPUHYUN
cneyianbHOCMi, 000AMKO8i NPOMOKONU, NPABA HHOOUHU, MIHCHAPOOHE KPUMIHATbHE
npaeo, MpaHCHAYIOHANbHA 3N10YUHHICMb, eKCIMPAOUYIIHI NPOYeOYPU.

Problem Statement. The modern stage of development of international legal order is char-
acterized by the strengthening of the paradigm from the classical Westphalian understanding of state
sovereignty to the concept of universalization and primacy of human rights. This tendency directly
reforms the architecture of international criminal law, determining the transformation of its fundamen-
tal institutions. This process acquires particular acuteness within the framework of international-legal
regulation of the institution of extradition, which at the present stage is in a state of permanent doctrinal
and practical conflict between two basic imperatives: ensuring cross-border justice and the imperative
protection of fundamental rights of the individual.

In foreign legal doctrine, an approach has been formed according to which “the problem of
extradition of criminals is the most complex in the international struggle against crime, since it directly
affects the sovereignty of the interested states. The extradition procedure is complicated, cumbersome,
and lengthy in time, because Here’s the continuation of the translation in the same academic style, with
calquing and word transfer where appropriate to preserve the legal-doctrinal tone: The extradition pro-
cedure is complicated, cumbersome, and lengthy in time, because it concerns the interests of several
states and many agencies within each of them. It ensures the inevitability of punishment and makes
it possible to carry it out at the international level, despite the territorial delimitation of jurisdiction of
different countries [20, pp. 107-113].

In this context, the study of the European Convention on Extradition of 1957 and its proto-
cols, which constitute the foundation of the European extradition mechanism, acquires particular rele-
vance. The analysis of their provisions makes it possible to trace the development of international-legal
regulation of extradition of offenders and to evaluate the effectiveness of modern approaches to ensuring
international cooperation in the criminal-law sphere.

Analysis of recent research and publications. Theoretical and practical aspects of extradition
have repeatedly become the subject of scholarly research by both foreign and domestic scholars, in
particular S. Andreichenko, M. Bassiouni, O. Butkevych, O. Vinogradova, G. Gilbert, N. Zelinska, P. Iz-
mailova, V. Kolesnyk, I. Kushnir, S. Lykhova, M. Platcha, V. Popko, M. Smirnov, V. Cheban and others.
At the same time, a comprehensive analysis of the European Convention on Extradition of 1957 and its
protocols in the context of the development of the European extradition mechanism remains a relevant
direction of scientific inquiry.

The purpose of the study is to carry out a systemic analysis of the provisions of the European
Convention on Extradition of 1957 and its protocols, to clarify the peculiarities of legal regulation of
extradition relations, as well as to assess the impact of these international-legal acts on the development
of the European mechanism of cooperation in the sphere of extradition of offenders.
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Presentation of the main material. The development of international criminal cooperation
in the 20th—21st centuries conditioned the necessity of forming universal legal mechanisms of counter-
action to criminality that goes beyond the jurisdiction of a single state. In this regard, the United Nations
and other international institutions developed and adopted a number of international treaties, the pro-
visions of which regulate the procedure of interaction of states in matters of criminal prosecution and
extradition of persons suspected or convicted of committing serious crimes.

The international-legal basis of extradition activity is constituted by numerous conventions
aimed at combating specific types of international criminality.

These include: the Convention on the Prevention and Punishment of the Crime of Genocide
of 09.12.1948 [9]; the Geneva Convention on the Protection of Civilian Persons in Time of War of
12.08.1949 [5]; the Convention on Offences and Certain Other Acts Committed on Board Aircraft of
14.09.1963 [12]; the Convention for the Suppression of Unlawful Seizure of Aircraft of 16.12.1970 [7];
the Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation of 23.09.1971
[8]; the Convention on the Prevention and Punishment of Crimes against Internationally Protected Per-
sons, including Diplomatic Agents of 14.12.1973 [10]; the European Convention on the Suppression
of Terrorism of 27.01.1977 [3]; the Convention against Torture and Other Cruel, Inhuman or Degra-
ding Treatment or Punishment of 26.01.1984 [13]; the UN Convention against Transnational Organ-
ized Crime of 15.11.2000 [6]; the International Convention for the Suppression of Acts of Nuclear
Terrorism of 13.04.2005 [14]; the International Convention for the Suppression of Terrorist Bombings
of 16.12.1997 [15]; the International Convention against the Taking of Hostages of 17.12.1979 [16];
the Convention on the Transfer of Sentenced Persons of 21.03.1983 [11], and a number of others.

These international treaties laid down the legal foundations of state interaction in counteracting
crimes of an international character, in particular terrorism, organized crime, corruption, illicit traffick-
ing in narcotic drugs, money laundering, sexual exploitation of children, and other socially dangerous
acts. An important feature of such conventions is the possibility of extradition even in the absence of
a separate bilateral treaty on extradition between states, provided that the respective states are parties
to and have ratified the relevant international convention.

A special place in the system of sources of international criminal law regulating cross-border
transfer of persons is occupied by the European Convention on Extradition of 1957 (hereinafter — the
Convention) [4]. Its adoption marked a fundamental doctrinal transition from a particularistic (bilateral)
to a unified multilateral model of legal assistance. Acting as lex generalis for the member states, the
Convention not only systematized disparate customary principles of extradition but also created a stable
institutional matrix which for more than half a century has defined standards of international interaction
in the sphere of combating criminality at the European and interregional levels.

One of the fundamental principles of the Convention is the establishment of the obligation of
member states to extradite persons “who are prosecuted by the competent authorities of the requesting
Party for the commission of an offence or who are sought by those authorities for the purpose of execu-
ting a sentence or detention order” [4]. Thus, the Convention enshrined the principle of international so-
lidarity in combating criminality and promotes the realization of the principle of inevitability of criminal
responsibility, making it impossible to use state borders as a means of evading justice.

Critically important is that the Convention deconstructed the archaic approach of listing offences
that allowed the application of extradition procedures, and replaced it with the principle of double
criminality, which belongs to the fundamental principles of international extradition law. Thus, accor-
ding to the provisions of para. 1 of Art. 2, extradition is justified for any conduct criminalized under the
laws of both states, which “is punishable under the laws of the requesting Party and the requested Party
by deprivation of liberty or by a detention order for a maximum period of not less than one year or more
by severe punishment” [4]. If the person has already been convicted, then for extradition to be carried
out, the unserved part of the sentence must amount to not less than four months. Such a limitation has
practical significance, since it allows avoiding excessive use of the complex and costly extradition
procedure in relation to minor criminal offences. This structural flexibility enabled the conventional me-
chanism over time to successfully adapt to modern, technologically conditioned typologies of crimes,
in particular cybercrime and crypto-fraud, thereby ensuring temporal resilience.

Evaluating this normative innovation, G. Gilbert noted that the replacement of lists of specific
crimes with a flexible punishment threshold “allowed extradition law to go beyond stativity and to auto-
matically adapt to the changing landscape of transnational criminality without the necessity of constant
revision of the texts of international agreements” [21].
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A characteristic feature of the Convention is also its adaptability regarding the determination
of the circle of extraditable offences. If a request for extradition covers several criminal offences, part of
which do not meet the requirements concerning the minimum term of punishment, the requested state
may nevertheless satisfy the request with respect to the entire set of offences.

At the same time, the Convention provides for a number of restrictions concerning extradition
of persons. One of the most well-known is the rule of non-extradition for political offences (Art. 3).
Historically, this norm was aimed at protecting individuals from persecution on political grounds and
reflected the humanistic character of the institution of extradition. However, the further development
of international criminal law demonstrated the necessity of revising the traditional understanding
of political offence.

Studying this process, K. van den Wyngaert states a cardinal transformation of the legal para-
digm: “the international community reached consensus that certain crimes are so destructive for hu-
manity that no political motives or ideological contexts can justify refusal of extradition and granting
of legal asylum to persons who committed them” [22, p. 195]. In this regard, the Additional Protocol
to the Convention of 1975 substantially narrowed the list of acts that may be considered political.

Special attention deserves the provisions of the Convention concerning military and financial
offences. According to Art. 4, extradition is not carried out for military offences which are not defined as
crimes under general criminal law. At the same time, the original version of Art. 5 provided restrictions
on extradition for tax, customs, and currency offences. However, with the development of international
economic integration and the strengthening of the fight against financial criminality, this approach un-
derwent changes. The Second Additional Protocol of 1978 significantly expanded the possibilities of
cooperation in this sphere, establishing that differences between national tax systems cannot serve as an
independent ground for refusal of extradition.

An important element of the extradition mechanism is the regulation of cases of competition of
requests for extradition. The Convention provides that if the same person is sought by several states, the
requested Party must take into account the totality of circumstances of the case, including the gravity
of the committed offences, the place of their commission, the chronology of submission of requests,
the nationality of the person, and the possibility of his or her subsequent transfer to another state. Such
an approach ensures fairness and reasonableness in decision-making in complex international situations.

Parallel to this, safeguarding state sovereignty, the Convention preserves the classical constitu-
tional prohibition on extradition of own nationals, but provides for a clear procedural relay. The reques-
ted state, having refused extradition on the basis of nationality, according to para. 2 of Art. 6 is obliged
“at the request of the requesting Party to submit the case to its competent authorities so that, if necessary,
it may be considered” [4], which fully harmonises the constitutional order with global efforts to combat
impunity within the framework of the principle aut dedere aut judicare. The humanitarian dimension of
this system is additionally strengthened by the reservation concerning the death penalty, which allows
refusal of extradition if “the requesting Party does not provide the requested Party with sufficient gua-
rantees that the death sentence will not be carried out” (Art. 11).

The Convention became a fundamental international-legal act that laid the foundation of the
modern system of extradition cooperation. However, the compromise fixed in the mid-20th century
could not remain static in the process of global transformation of criminal justice. The need to adapt
the basic conventional mechanism to new challenges of international security conditioned the gradual
modernization of its provisions, which was successfully realized through the adoption of a system of
Additional Protocols. The first significant step on this path was the Additional Protocol to the European
Convention on Extradition, adopted in Strasbourg on 15 October 1975 [1]. The necessity of its adoption
was conditioned by the practice of application of the Convention, which revealed a number of legal gaps
and ambiguities that complicated effective interaction of states in the sphere of extradition of persons
suspected or convicted of committing offences.

The Additional Protocol became an important instrument of modernization of the extradition
mechanism enshrined in the Convention. One of its key achievements was the clarification of approa-
ches to the definition of political offences, which traditionally belong to the category of offences not
entailing extradition of a person. Traditionally, non-extradition for political offences was consid-
ered an important guarantee of protection of the individual from politically motivated persecution.
After the Second World War and the formation of modern international criminal law, it became evident
that certain categories of crimes, despite possible political motivation, pose such a serious threat to inter-
national peace and security that they cannot enjoy such protection. The Protocol limited the possibility
of excessive interpretation of this exception, which was often used to evade criminal responsibility.
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The Additional Protocol provided that crimes of genocide, serious violations of the Geneva
Conventions of 1949, and other grave breaches of the laws and laws and customs of war cannot be
considered political offences for the purposes of extradition. In fact, this document became one of the
first international-legal acts that enshrined the priority of the principle of inevitability of punishment
for international crimes over the traditional concept of the political exception. Its adoption reflected
the general tendency of humanization of international law and the formation of an international system
of combating impunity of persons guilty of committing crimes against humanity, war crimes, and other
grave violations of international humanitarian law.

Moreover, the document detailed the application of the principle non bis in idem, according to
which a person cannot be prosecuted or punished again for an act in respect of which a final judicial
decision already exists (Art. 2) [1].

Such clarification contributed to strengthening legal certainty and ensuring additional guarantees
of protection of human rights within the extradition process.

The Additional Protocol acquired particular significance in the context of strengthening the in-
ternational struggle against criminality, since it facilitated the removal of legal obstacles to cooperation
between states and increased the effectiveness of extradition of offenders. At the same time, its provi-
sions were directed at preserving the balance between the interests of criminal justice and the necessity
of observing fundamental rights and freedoms of the individual.

No less important was the Second Additional Protocol of 1978, which substantially expanded
the possibilities of extradition in cases connected with financial and economic offences [2]. At the time
of adoption of the Convention, tax, customs, and currency crimes were traditionally considered the
sphere of exclusively internal competence of states. Due to significant differences in national systems of
taxation and financial regulation, states often refused extradition of persons, referring to the absence of
analogous offences in their own legislation.

However, processes of economic integration, development of international trade, and the growth
of cross-border economic criminality demonstrated the ineffectiveness of such an approach. The Second
Additional Protocol removed a significant part of these obstacles, establishing that extradition cannot
be refused because of differences between the tax systems of states. Thus, additional legal mechanisms
were created for combating tax evasion, smuggling, unlawful currency operations, financial fraud, and
other forms of economic criminality. In fact, this document became one of the first international steps on
the path toward forming a modern system of counteraction to cross-border financial crimes and money
laundering of proceeds of crime.

In addition, the Second Additional Protocol clarified provisions concerning in absentia judg-
ments. States were granted the right to refuse extradition of a person convicted in absentia if adequate
procedural guarantees of defence had not been ensured (Art. 3) [2]. An important innovation also be-
came the simplification of the procedure of transmission of documents and exchange of information
between competent authorities of the member states. This allowed shortening the timeframes of consi-
deration of extradition requests and increasing the promptness of international cooperation.

Further evolution of international cooperation in the criminal-law sphere found its reflection in
the Third Additional Protocol of 10 November 2010 [18]. Its adoption was conditioned by the necessity
of increasing the promptness of extradition procedures, which were often characterized by considerable
duration and complexity. In many cases, persons in respect of whom extradition requests were submitted
did not object to extradition, yet states were still obliged to undergo the full procedure provided by the
Convention.

To resolve this problem, the Third Additional Protocol introduced the institution of simplified
extradition on the basis of voluntary consent of the person. Such a mechanism allowed significantly
reducing the timeframes of consideration of extradition cases, decreasing the administrative burden on
competent authorities, and minimizing costs connected with extradition proceedings. The Third Addi-
tional Protocol devoted considerable attention to ensuring procedural guarantees of the person, estab-
lishing the obligation of competent authorities to duly inform him or her about the legal consequences of
giving consent to extradition and to ensure the voluntary character of such expression of will (Arts. 3, 4).

An important innovation was the provision that envisaged the possibility of waiver by the per-
son of the application of the principle of speciality. According to this principle “the extradited person
may not be prosecuted or punished for any other offences except those which motivated the surrender”
[17,p. 74].

However, in case of voluntary waiver of such a right, the state receiving the person may carry out
criminal prosecution also for other acts defined by legislation and international treaties.
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An undeniable advantage of the Third Additional Protocol is the enshrinement of the mechanism
of reservations, which grants states the possibility to adapt certain of its provisions to the peculiarities
of their own legal systems.

According to Art. 9, states may at the time of signature or ratification declare non-acceptance
of certain chapters or their parts. Such a construction contributes to increasing the level of treaty
flexibility and ensures balance between unification of extradition procedures and respect for national
sovereignty [18].

No less important significance in modernization of the extradition mechanism was played by the
Fourth Additional Protocol of 2012 [19]. Its emergence was conditioned by the necessity of adapting
the provisions of the Convention to modern technological possibilities and new forms of interstate inter-
action. The document envisaged simplification of the procedure of communication between competent
authorities of the member states, expanded the possibilities of using electronic means of transmission of
information, and clarified certain procedural issues connected with application of the principle of specia-
lity (Art. 4), revised approaches to consideration of limitation periods as grounds for refusal of extradi-
tion (Art. 1), improved legal regulation of re-extradition to a third state and transit of extradited persons
through the territory of member states (Arts. 5-7), as well as introduced modern mechanisms of trans-
mission of extradition requests and accompanying documents using electronic means of communication
(Arts. 8-10). In addition, the Protocol limited the possibility of formulation of new reservations by
states, which contributed to more unified application of the provisions of the Convention (Art. 13) [19].

Especially important is that the Fourth Additional Protocol facilitated the transition from ex-
cessively formalized diplomatic procedures to more prompt mechanisms of interaction between law-
enforcement and judicial authorities of states. This allowed shortening the timeframes of consideration
of extradition requests and increasing the effectiveness of international search for persons evading jus-
tice. In the context of growing mobility of the population and development of transnational crimes, such
changes have fundamental significance for ensuring proper functioning of the system of international
criminal cooperation.

Thus, the Additional Protocols to the Convention are not only auxiliary instruments of its imple-
mentation but also independent international-legal acts that played a key role in modernization of the
European system of extradition. Their adoption ensured adaptation of the Convention to new challenges
of international criminality, strengthened the effectiveness of international cooperation, and contributed
to the formation of modern standards of extradition law in the European legal space.

Conclusions and proposals. Therefore, the conducted analysis of the provisions of the Europe-
an Convention on Extradition of 1957 and its Additional Protocols provides grounds to affirm that these
international-legal acts formed a comprehensive and dynamic system of regulation of extradition rela-
tions between the member states of the Council of Europe. The Convention laid down the fundamental
principles of international cooperation in the sphere of extradition of offenders, defining the conditions,
procedure, and limits of extradition, as well as guarantees of protection of the rights of persons in respect
of whom the relevant request is submitted.

At the same time, the development of international criminality, deepening of interstate interac-
tion, and the necessity of ensuring proper balance between effectiveness of criminal prosecution and ob-
servance of human rights conditioned the need for further improvement of the conventional mechanism.
This function was fulfilled by the Additional Protocols, each of which was directed at resolving specific
practical and legal problems.

However, the analysis shows that despite the high level of unification, certain aspects of applica-
tion of the Convention and its Protocols remain debatable and require further improvement, in particular
in the part of harmonization of national procedures of implementation, ensuring procedural guarantees
of the person, and regulation of new challenges connected with digitalization of criminal proceedings
and development of cross-border criminality, which should become the subject of further scholarly
research.
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