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THE CONTRACT AS AN INSTRUMENT OF CLIMATE GOVERNANCE:
THE LEGAL NATURE OF PUBLIC-PRIVATE PARTNERSHIP
IN THE FIELD OF CLIMATE CHANGE AND ITS EUROPEANISATION

VY crarTi JOCHIAXKEHO AOTOBIpHUM MeXaHi3M peaizalii KJIiMaTU4HO OPi€HTOBAHUX
IIPOEKTIB ITyOIYHO-IIPUBATHOTO IIAPTHEPCTBA KPi3b IPU3MY OHOBIEHOI'O 3aKOHOJABYOIO
macuBy 2024-2025 pokis. [Toka3zaHo, 110 npuiiHsITTs 3akoHy Ykpainu «I[Ipo ocHOBHI 3a-
ca/iv IepKaBHOT KJIIMAaTHYHOT MOJIITHKI», HOBOTO 3akoHy Ykpainu «IIpo myOmiuHO-TpH-
BaTHE MapTHEPCTBOY», @ TAKOXK 3alIPOBAKEHHS eKCIIEPIMEHTAIFHOTO MEXaHi3My BHKO-
HaHH OKpeMHuX MojokeHb crarti 6 Iapusbkoi yrogu ta HarionanabHOro ByniIenieBOro
pPEeECTPY 3MICTHIIM aKLEHT [IPAaBOBOIO PEryliOBaHHS 3 Iepenadi iH(pacTpyKTypHOro
aKTUBY Ha JOCSTHEHHS MiTBEPAKEHOIO €KOJIOTIYHOr0 €eKTy. ApryMEeHTOBaHO, L0 J0-
TOBIp, YKJIQJCHUH y KIIMaTH4Hii cepi, He 3BOAUTHCS 10 PI3HOBUAY IHBECTHUIIITHOTO
KOHTPAKTY, OCKIJIbKH TIO€IHY€E TPH PiBHI MPABOBUX 3B’SI3KiB: TIPUBATHOIIPABOBE 3000B -
3allbHE SIPO, JICJIETOBaHI MPUBATHOMY MapTHEPOBI OKpeMi (yHKIIii 3aMOBHHKa Ta pe-
T'YJISATOPHUM LIap, yTBOPEHUH IIPOLIEypaMH OL[IHKU BIUIUBY Ha JOBKULIA, CTPATEriuyHOl
€KOJIONYHO{ OLIHKHM 1 Bepudikalii k1iMaTUUYHUX MOKa3HUKIB. OOIPYHTOBAHO, 110 CaMe
BKJIIOUEHHSI BUMIPIOBAHOIO KIIMAaTUYHOIO Pe3y/bTaTy 0 IpeiMeTa JOrOBOPY 3MIHIOE
KpHTepiil HaJIe)KHOTO BUKOHAHHS 3000B’I3aHHSI.

Po3kputo OymOBYy HOTOBIPHOTO MaKeTa KJIIMAaTUYHOTO MApTHEPCTBA, Y SKOMY OC-
HOBHHH J0TOBiIp a00 KOHIIECIHHMI JIOTOBIp BHKOHYE DOJIb PO3MOAIIBYOTO HEHTPY, a
CYIPOBiZHI NPaBOUYMHU — OyHiBEJIbHUH, €KCILTyaTallifHUN, eHeprocepBiCHUM, KpeauT-
HUIii, IPAaHTOBUI, CTPaXoBUi 1 ByIIeLleBUIA — MalOTh Y3TOJPKYBAaTUCS 3 HUM 3a IPHHIM-
IIOM J3epKaIbHOCTI 3000B’s13aHb. Bu3HaueHo creru(ivHi I KIIMaTHYHUX MIPOEKTIB
IPyNU PU3HUKIB, 3MIMCHEHO X MOALT Ha (I3UYHI Ta TIEPEXijHi, a TAKOXK 3aPOIOHOBAHO
TPHUJIAHKOBY TH(EpEHIIAIiF0 PU3UKY 3MIHH 3aKOHOIABCTBA 3aJICKHO Bijl TOTO, YH € HOP-
MaTHBHA 3MiHa 3arajibHO, MPOTHO30BAHOO 3 ONPHIIFOIHEHOT KIIIMATHYHOI TPAEKTOPIT
JIepKaBU, YU Ma€ BUOIPKOBUI XapaKTep 111010 KOHKPETHOTO MPOEKTY. JIoBEeACHO AOIIiIIb-
HICTb [IPUB’A3KU IUIATIXHOTO MEXaHI3MYy 10 KJIIMATUYHUX [I0KA3HUKIB pe3yIbTaTUBHOCTI
Ta IHTerpamnii mporeayp MOHITOPUHTY, 3BITHOCTI i BepuQikamii 10 miacTaB BHHHKHEHHS
IJIATKHOTO 30008’ s13aHHS MyOJIIYHOTO MapTHepa.

OxpeMy yBary NpuIiJIeHO TapMOHI3allii 3aKOHOJABCTBA YKpaiHM 13 3aKOHO/ABCT-
BoM €Bporelickkoro Coro3y Ta jepkas — wieHiB €C. BHOKpeMIICHO YOTHpH PiBHI Ha-
OMMKEHHS, PEeNeBaHTHI I8 KIIMAaTUYHHUX [apTHEPCTB: MOHATIMHUN, NpoLeaypHHH,
JOTOBipHUH Ta 00iKOBO-BepHiKaiiiiHuii. IIpoaHani3oBaHO 3HAYCHHS JUPEKTUB MPO
TNIPUCYUKEHHSI KOHIECIHHIX JIOTOBOPIB 1 MO MmyOiuHi 3aKymiBii, €BpONeHChKoro Kiri-
MATHYHOTO 3aKOHY, aKTiB IIPO BYIVICLEBE PETY/IOBAHHS, CHEProeQeKTHBHICTb, BIIHOB-
JIOBaHYy €HEPreTHKY Ta CTally 3BITHICTh, & TAKOK CTATHCTHYHUX MPABHJI ypaxyBaHHS
3000B’sI3aHb 3a MPOEKTAMHU MapTHEPCTBA. Ha TiicTaBl MOPIBHIIBHOTO OINISAY OCBITY
IMonbmi, ®pannii Ta HiMequnnu oOrpyHTOBaHO, 110 KOAHA 3 IEPKaB-WICHIB HE 3aIpo-
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BaJDKY€ OKPEMOTO «KIIIMaTHYHOT0» 3aKOHY PO IapTHEPCTBO, IHTEIPYIOUH KIIIMATUYHUI
BUMIp 4yepe3 KpuTepii BinOopy, TUIIOBI JOTOBIPHI MOJIOKEHHS Ta YMOBH JOCTYILY 10 CTa-
noro iHaHCYyBaHHS. 3a pe3ynbTaTaMi JOCIIHKCHHS C(OPMYITEOBAHO IIPOIIO3UIIT IO/10
CTICIIANFHOTO TIPAaBOBOTO PEKHMY KIIMATHYHHUX MPOEKTIB MapTHEPCTBA, 00OB’I3KOBOT
KJIIMAaTHYHOI OLIIHKH, THIIOBOTO BYIJIEIIEBOTO JIOJIATKA Ta €IMHOTO IUPPOBOTO PEECTPY
TaKHX MPOEKTIB.

Knwuosi cnoea: nyoniuno-npusamue napmuepcmeo,; 3MiHa Kiimamy, 00208ip
nYONIYHO-NPUSAMHO20 NAPMHEPCMEA, 2aPMOHI3aYis 3aKonodascmea, npaeo €eponeii-
cbko2o Colo3y; po3nooin pusuKie; KNiMamuiHi NOKA3HUKYU Pe3ybmamueHocmi; MOHImMo-
pune, 36imuicms i eepuikayis, gyeneyesi 00unuyi, cmaie QiHancy8anHs.

The contractual mechanism for implementing public-private partnership projects
in the field of climate change: legal nature, harmonisation with European Union
legislation and directions for improvement

The article examines the contractual mechanism for implementing climate-oriented
public-private partnership projects in the light of the legislative framework renewed during
2024-2025. It is shown that the adoption of the Law of Ukraine On the Fundamental
Principles of State Climate Policy, the new Law of Ukraine On Public-Private Partnership,
and the launch of a pilot mechanism for implementing certain provisions of Article 6
of the Paris Agreement together with the National Carbon Registry have shifted the focus
of legal regulation from the transfer of an infrastructure asset towards the achievement
of a verified environmental outcome. It is argued that a contract concluded in the climate
field cannot be reduced to a type of investment contract, since it combines three levels
of legal relations: a private-law obligational core, individual client functions delegated
to the private partner, and a regulatory layer formed by environmental impact assessment,
strategic environmental assessment and verification of climate indicators. The inclusion
of'a measurable climate result in the subject matter of the contract alters the very criterion
of proper performance.

The structure of the contractual package of a climate partnership is disclosed,
in which the principal partnership or concession agreement acts as a distribution centre,
while ancillary instruments — construction, operation and maintenance, energy service,
credit, grant, insurance and carbon agreements — must be aligned with it on a back-to-
back basis. Groups of risks specific to climate projects are identified and divided into
physical and transitional ones, and a three-tier differentiation of the change-in-law risk
is proposed depending on whether the regulatory change is general, foreseeable from
the state’s published climate trajectory, or selective in relation to a particular project.
The expediency of linking the payment mechanism to climate key performance indicators
and of integrating monitoring, reporting and verification procedures into the grounds
for the public partner’s payment obligation is substantiated.

Particular attention is paid to the harmonisation of Ukrainian legislation with the law
of the European Union and of the EU Member States. Four levels of approximation
relevant to climate partnerships are distinguished: conceptual, procedural, contractual
and accounting-verification. The article analyses the significance of the directives
on the award of concession contracts and on public procurement, of the European
Climate Law, of the acts on carbon regulation, energy efficiency, renewable energy
and sustainability reporting, as well as of the statistical rules for recording partnership
commitments. Drawing on a comparative overview of the experience of Poland,
France and Germany, it is substantiated that no Member State enacts a separate climate
partnership law, integrating the climate dimension instead through selection criteria,
model contractual provisions and conditions of access to sustainable finance. Based on
the results of the study, proposals are formulated concerning a special legal regime for
climate partnership projects, a mandatory climate assessment, a model carbon schedule
and a unified digital register of such projects.

Key words: public-private partnership; climate change, public-private partnership
agreement; harmonisation of legislation; European Union law; risk allocation; climate
key performance indicators, monitoring, reporting and verification, carbon units;
sustainable finance.
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Problem statement. State climate policy is expressed both through regulatory prescriptions and
budgetary programmes and through individual legal instruments by means of which the public interest
in reducing greenhouse gas emissions is transposed into specific obligations whose performance can
be monitored. Public-private partnership belongs precisely to such instruments: it makes it possible
to combine the long-term investment resource of the private sector with the public responsibility
of the state for the fulfilment of international climate commitments. At the same time, the legal
construction through which such interaction is formalised is still built according to the logic of a classic
infrastructure project, where the final indicator is a facility that has been created, reconstructed or put
into operation. A climate project has a different point of measurement: a commissioned facility does not
in itself demonstrate that the purpose of the partnership has been achieved unless an actual reduction
of emissions, a decrease in energy consumption or an increase in the resilience of a territory to adverse
climate impacts has been confirmed.

The renewal of legislation during 2024-2025 — the adoption of the Law of Ukraine On the
Fundamental Principles of State Climate Policy [1] and of the new Law of Ukraine On Public-Private
Partnership [2], the introduction of a pilot mechanism for implementing certain provisions of Article 6
ofthe Paris Agreement together with the National Carbon Registry [3], and the approval of the Long-Term
Low-Carbon Development Strategy of Ukraine until 2050 — has created the regulatory preconditions
for revising the established contractual model. However, the contractual toolkit of partnership itself has
remained sector-neutral: it applies equally to a road concession and to a district heating decarbonisation
project. The consequence is practical uncertainty as to the subject matter of the contract, the allocation
of climate risks, the legal regime of carbon units and the grounds of liability for failure to achieve the
environmental result.

State of scientific research on the problem. The legal nature of public-private partnership, its
features, forms and investment-law framework have been studied in the works of O. M. Vinnyk [4],
O. E. Simson [5], V. K. Ustymenko and R. A. Dzhabrailov [6], I. V. Zapatrina and V. V. Poiedynok. The
administrative-law dimension of the interaction between public administration and the private sector,
and the procedural foundations of the preparation and support of joint projects, have been developed
in the works of V. B. Averianov, V. K. Kolpakov and T. O. Kolomoiets [7], Yu. P. Bytiak, R. S. Melnyk
and V. M. Bevzenko [8], and S. H. Stetsenko. The economic and legal preconditions of low-carbon
transformation have been analysed by V. M. Heiets [9], the security and organisational aspects of
partnership by V. H. Hornyk and V. S. Simak [10], and the problems of defining its fields of application
by R. V. Hrechaniuk [11]. In recent years, specialised dissertation studies have appeared devoted to
the administrative-law foundations of partnership in the infrastructure and security segments [12; 13].
At the same time, the contractual mechanism of partnership specifically in the climate field, as well
as the question of its alignment with European Union law, has not yet received independent scholarly
treatment: the existing works either analyse partnership outside the climate context, or examine climate
regulation without regard to the contractual instruments of its implementation.

The purpose of the article is to reveal the legal nature and structure of the contractual mechanism
for implementing public-private partnership projects in the field of climate change, to determine
the directions for harmonising the legislation of Ukraine with the legislation of the European Union and
its Member States in this field, and to substantiate proposals for improving national legal regulation.

Presentation of the main material. The starting proposition of this study is that the contract in a
climate partnership performs a dual function. Its classic function is distributive: it determines who finances,
builds and operates the facility, who bears particular risks, and in what manner payment is made. The
second function, inherent specifically in climate projects, is transformative: the contract converts a policy
and legal objective, recorded in the nationally determined contribution and in strategic documents, into
an obligation of a private person that is secured by means of enforcement. Without such a transformation
the climate objective remains a programmatic declaration, since no rule of public law directly obliges an
individual business entity to reduce a defined volume of emissions within a defined period.

From this follows the particularity of the subject matter of the contract. In a traditional
partnership, the subject matter is the creation (modernisation) of a facility and the provision of related
services of public significance. In a climate partnership, an independent element is added to the subject
matter — the climate result, which must be described quantitatively, related to a defined baseline and
confirmed by independent verification. The legal significance of this addition lies in the fact that the
criterion of proper performance changes: acceptance of the facility into operation no longer exhausts
the obligation of the private partner, while failure to achieve the agreed indicators is qualified not as
an economic failure of the project but as a breach of the terms of the contract, with corresponding
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consequences in the form of a reduction of payment, the application of penalty mechanisms or, where
the deviation is material, early termination of the legal relationship.

The legal nature of such a contract is heterogeneous. It clearly displays features characteristic
of an administrative contract: one of the parties is always a body vested with public authority; the
purpose of the legal relationship is public in character and is connected with ensuring environmental
safety; the conditions for selecting the counterparty, the grounds for state support, tariff regulation and
the procedure of control are determined imperatively and cannot be altered by the will of the parties.
At the same time, the construction retains an obligational core of a private-law type — with equivalence
of mutual considerations, allocation of entrepreneurial risk and the possibility of assigning claims.
Therefore, a climate partnership should be described not through the ‘public — private’ dichotomy, but
as a three-layer legal relationship in which the contractual core is supplemented, first, by the delegation
to the private partner of certain client functions without its acquiring public powers and, second, by
a regulatory layer — the procedures of environmental impact assessment, strategic environmental
assessment and verification of climate indicators, which operate in parallel with the contract but directly
affect the possibility of its performance.

The practical implementation of a climate project is almost never exhausted by a single transaction.
A contractual package is formed in which the principal public-private partnership agreement or the
concession agreement [14] plays the role of a distribution centre, while ancillary instruments detail the
individual stages of the project life cycle. These include: an engineering, procurement and construction
contract fixing the cost and the deadline for commissioning the facility; an operation and maintenance
contract securing guaranteed performance indicators of the facility; an energy service contract, applicable
in energy efficiency projects; loan agreements and direct agreements with lenders; grant agreements
with international partners; insurance contracts; and, finally, arrangements concerning the accounting,
authorisation and transfer of mitigation outcomes. It is precisely the need for the legal framework to cover
not only the content of the principal contract, but also related relations and the environmental impact of
the project, that is emphasised by international recommendatory instruments [15].

Akey requirement for such a package is the back-to-back alignment of obligations. The indicators
for the failure of which the private partner is answerable to the state must be passed on, with an
appropriate margin, to the contractor and the operator, while the time limits and grounds for exemption
from liability must be synchronised along the entire chain. Breach of this requirement creates what is
known as a liability gap, in which the private partner bears towards the public partner an obligation that
it cannot secure by its own means, while having no legal grounds to recover the corresponding losses
from the performer. For climate projects such a gap is particularly dangerous, since environmental
indicators depend not on one but on a combination of technological, operational and resource conditions
for which different participants are responsible.

The next key element of the contractual mechanism is risk allocation. The internationally
recognised benchmark, enshrined in particular in the analytical instruments of the World Bank [16; 17],
consists in placing each risk on the party best able to manage it, rather than on the party with the
weaker bargaining position [18]. National legislation develops this approach through the requirement
that the greater part of the operating risk be transferred to the private partner as a qualifying feature
of a concession. Climate projects, however, generate risks that are not covered by the familiar triad of
‘construction — operation — demand’.

These additional risks should be divided into two groups. Physical risks are caused by the
consequences of climate change themselves — the increasing frequency of extreme events, flooding,
droughts, temperature anomalies and ecosystem degradation, which affect the preservation and
operability of the facility. Transition risks arise from the movement of the economy towards a low-
carbon model: the tightening of environmental requirements, the expansion of carbon regulation, the
revision of state support conditions, changes in the cost of insurance cover and fluctuations in demand
for products with a high carbon footprint. The fundamental difference between them is that physical
risks are mitigated mainly by engineering and insurance means as early as the design stage, whereas
transition risks are regulatory by nature and require contractual regulation precisely.

Hence the need to reconsider the traditional change-in-law clause. A uniform approach,
under which any regulatory novelty automatically gives rise to an obligation of the public partner to
compensate additional costs, is economically unjustified in the climate field: the state would in effect
be paying for its own fulfilment of international commitments. Instead, a three-tier differentiation
appears appropriate. The first tier comprises general regulatory changes that apply to an indefinite
range of persons and are unrelated to climate policy; these are covered by the ordinary entrepreneurial
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risk of the private partner. The second tier comprises changes that follow from the state’s published
climate trajectory (the nationally determined contribution, the long-term low-carbon development
strategy, sectoral decarbonisation plans); since such changes are foreseeable, the consequences of their
introduction may rationally be distributed between the parties according to a pre-agreed formula or
through a mechanism for revising the financial model. The third tier comprises changes of a selective
or discriminatory character, addressed to a particular project, a category of facilities or an individual
investor; these must unconditionally be qualified as a compensation event. Such a division combines
the protection of investment with the preservation of the state’s freedom to develop climate regulation.

The payment mechanism requires particular rethinking. Since the purpose of the partnership
is an environmental effect, it is logical that the remuneration of the private partner should be directly
dependent on the achievement of that effect. Technically, this is implemented by including in the formula
of the availability payment or the service payment an adjustment coefficient linked to climate key
performance indicators: the volume of emissions avoided or reduced, specific energy consumption, the
share of energy from renewable sources, the volume of reused resources, and indicators of infrastructure
resilience to climate impacts. A prototype of such a model has already been tested in Ukraine in the
energy service segment, where payment is made exclusively out of confirmed savings of energy
resources [ 19]; the difference lies only in the fact that in a climate partnership the object of measurement
is not merely savings, but a broader range of environmental results.

Linking payment to results is legally possible only where a reliable source of data exists.
Therefore, the procedures of monitoring, reporting and verification provided for by the Law of Ukraine
On the Principles of Monitoring, Reporting and Verification of Greenhouse Gas Emissions [20] must
move from the status of a public-law duty of a business entity to the status of an element of the contractual
composition: a report confirmed by a verifier becomes the legal fact with which the emergence of the
public partner’s payment obligation is associated. This approach simultaneously resolves several tasks —
it removes discretion in assessing performance, reduces the number of disputes concerning the quality
of performance, and creates a documentary basis for reporting to international donors [21].

The registry level, however, does not in itself determine to whom the units generated within a
partnership belong, how the income from their sale is distributed, or who bears the consequences of
their subsequent cancellation. Such questions can be settled only by contract. The optimal form, in our
view, is a unified carbon schedule to the principal agreement, which would cover: the methodology
for determining the baseline level of emissions; the ownership of rights to the units generated and
the procedure for their distribution between the partners; the conditions of state authorisation and of
the corresponding adjustment of national accounting; the rules for preventing double counting; the
allocation of the risk of loss or cancellation of the result; and the formula for distributing revenues from
the commercialisation of the units.

The long-term character of climate projects imposes heightened requirements on the legal
guarantees of their stability. For lenders, what is decisive is not so much the list of grounds of liability
as the predictability of the financial consequences of early termination of the contract. International
recommendations on the contractual provisions of partnership classify the termination regime and
the procedure for calculating compensation among the mandatory components of a bankable project
structure [17]. The current legislation of Ukraine is broadly consistent with this approach, providing for
the private partner’s right to compensation for losses caused by unlawful decisions or inaction of public
authorities, the possibility of concluding direct agreements with lenders and of substituting the private
partner, and the right to refer disputes to national or international arbitration [2]. The practical task is to
align these mechanisms with climate specificity: in particular, to determine whether failure to achieve
environmental indicators affects the amount of compensation, and how the value of carbon units already
transferred is taken into account.

The model for resolving disputes in climate partnerships should be constructed as multi-tier.
Technical and calculation disagreements — concerning the correctness of measurement, the methodology
applied or the results of verification — are more effectively resolved through expert determination
involving an independent specialist than through judicial proceedings. Disputes concerning the
interpretation of contractual terms may be referred to mediation, while legal conflicts proper may be
referred to arbitration or to a competent court. The advantage of such a structure is that it makes it
possible not to suspend the implementation of the project on account of disagreements of a purely
technical nature.

The question of harmonising the legislation of Ukraine with the legislation of the European Union
and of its Member States requires separate consideration. Its legal basis is the Association Agreement,
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Annexes XXX and XXXI to which set out the list of EU acts in the fields of environmental protection
and climate action that are subject to gradual implementation [22], as well as the status of a candidate
state acquired by Ukraine, which has moved approximation from the sphere of programmatic intentions
into the sphere of a legal obligation with defined assessment criteria. The particularity of climate
partnerships is that they simultaneously fall within the field of two different segments of the acquis:
the procedural segment, which governs the procedure for selecting the private partner and concluding
the contract, and the substantive segment, which determines the content of the climate requirements
themselves. Approximation therefore cannot be reduced to the transposition of a single act — it requires
coordinated amendments to several bodies of national legislation.

The procedural segment is formed primarily by Directive 2014/23/EU on the award of concession
contracts [23] and Directive 2014/24/EU on public procurement [24]. Their significance for climate projects
is determined by three provisions. First, the operating risk criterion enshrined in the former directive is
the litmus test by which a concession is distinguished from an ordinary paid contract and, consequently,
from a budgetary commitment of the state. Second, the directives expressly permit the application of
environmental award criteria and life-cycle costing, which provides a legal basis for evaluating tenders
not only by price but also by the projected climate effect. Third, they allow environmental conditions for
contract performance to be established, that is, for climate indicators to be transferred from the tender
documentation directly into the content of obligations. Ukrainian partnership legislation does not spell out
this possibility, which in practice induces contracting authorities to confine themselves to price criteria.
The statistical rules for recording partnership commitments also merit separate attention [25]: excessive
acceptance of climate risks by the state may lead to the classification of the asset and the corresponding
liabilities within the general government sector, which directly affects public debt indicators.

The substantive segment is broader. Its content is formed by the European Climate Law, which
establishes the binding nature of the climate neutrality objective and the principle that all instruments
of Union policy must be consistent with it [26]. Next come the acts of carbon regulation — Directive
2003/87/EC establishing a system for greenhouse gas emission allowance trading [27] and Regulation
(EU) 2023/956 establishing a carbon border adjustment mechanism [28] — which directly determine the
economic model of many climate projects. To the same segment belong Directive (EU) 2023/1791 on
energy efficiency, which imposes on the public sector an obligation to renovate a share of its buildings
annually and promotes the spread of energy service contracts [29], Directive (EU) 2023/2413 on the
promotion of the use of energy from renewable sources [30], as well as the block of sustainable finance
acts — Regulation (EU) 2020/852 on the taxonomy [31], Regulation (EU) 2023/2631 on European Green
Bonds [32] and Directive (EU) 2022/2464 on corporate sustainability reporting [33].

Regulation (EU) 2020/852 sets out the criteria for recognising an activity as environmentally
sustainable — a substantial contribution to an environmental objective, doing no significant harm to
the other objectives, compliance with minimum safeguards and conformity with technical screening
criteria — while the European green bond standard links the use of the funds raised precisely to those
criteria. The mechanism for transferring the relevant requirements into the sphere of partnership is not a
declaratory reference to the acquis, but specific contractual covenants: representations as to the project’s
conformity with the taxonomy criteria, an undertaking to use the funds for their intended purpose,
periodic reporting on environmental, social and governance indicators, an obligation to adopt a remedial
action plan in the event of loss of conformity, and the right of the public partner to initiate an independent
audit. It is precisely such covenants that constitute the legal safeguard against the misrepresentation of
a project as environmentally sustainable.

The experience of individual Member States is instructive. The Republic of Poland regulated
partnership by a special law of 2008, supplementing it with centralised methodological support from
the competent ministry, model documents and a mandatory preliminary assessment of project efficiency
[34]. In France, the relevant relations have been integrated into a single Public Procurement Code, in
which the partnership contract exists as a distinct type of public contract subject to strict conditions of
admissibility for its use [35]. Germany chose the path of procedural simplification, adopting as early
as 2005 a law on accelerating the implementation of partnership projects [36], while developing the
climate component mainly through energy service contracts for municipal buildings. What is common
to all three legal orders is that no state introduces a separate ‘climate’ law on partnership. The climate
dimension is integrated through three channels: through selection and award criteria, through model
contractual provisions and methodological guidance, and through the conditions of access to public and
sustainable finance. This confirms the soundness of the approach proposed below — not to create a new
type of partnership, but to embed a special regime within the framework of the existing law.
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To summarise, the harmonisation of Ukrainian legislation in the field under study should
be carried out at four levels. The conceptual level involves aligning national terminology (‘climate
project’, ‘green investment’, ‘climate resilience’) with the criteria of the taxonomy and of the climate
acquis, without which Ukrainian projects will not be able to qualify as eligible for European sustainable
finance instruments. The procedural level covers the introduction of environmental award criteria, life-
cycle costing and environmental conditions for contract performance. The contractual level involves
the development of model climate covenants and a carbon schedule aligned with European practice.
The accounting and verification level requires the methodological compatibility of national monitoring,
reporting and verification procedures with European ones, since a result confirmed in Ukraine must be
recognised by a European investor without repeated verification. At the same time, approximation must
not turn into mechanical copying: with regard to the most capital-intensive requirements, recourse to
transitional measures agreed within the negotiating position on Chapter 27, with realistic time limits for
their implementation, is justified.

The analysis carried out makes it possible to outline the directions for improving legal regulation.
First, it is appropriate to introduce a special legal regime for climate-oriented projects — not as a
separate form of partnership, but as a set of special rules for their preparation, assessment, financing and
performance. Second, the category of a ‘climate public-private partnership project’ requires statutory
definition; by this we propose to understand a project whose principal purpose is to achieve defined
objectives of state climate policy through the reduction or avoidance of greenhouse gas emissions, the
improvement of energy efficiency, the development of renewable energy, adaptation to climate change,
or the enhancement of the climate resilience of territories and infrastructure facilities.

Third, at the project preparation stage a mandatory climate assessment should be introduced,
carried out simultaneously with the feasibility study and containing a forecast of the climate effect
and an analysis of climate risks. Fourth, it is necessary to approve a model carbon schedule and model
climate covenants that would standardise the procedure for determining indicators, their verification
and the consequences of failure to achieve them. Fifth, it is appropriate to supplement tender procedures
with environmental award criteria and life-cycle costing, following the model enshrined in the relevant
EU directives. Sixth, a unified digital register of climate partnership projects is needed, with open access
to the non-confidential part of contractual terms, emission reduction indicators and monitoring results.
Finally, the terminology of sectoral, budgetary and carbon regulation requires alignment, in the absence
of which blended financing models will remain a source of legal uncertainty.

<b>Conclusions.<\b> The contract is the central link in the mechanism for implementing public-
private partnership in the field of climate change, since it is the contract that transposes the state’s
programmatic climate objectives into the sphere of legally binding obligations of particular persons
whose performance can be monitored. A climate partnership has a three-layer legal nature, in which a
private-law obligational core is combined with delegated client functions and with a regulatory layer
of environmental assessment and verification procedures, while the inclusion of a measurable climate
result in the subject matter of the contract changes the criterion of proper performance of the obligation.

The effectiveness of the contractual construction is determined not by the quality of the principal
agreement taken in isolation, but by the coherence of the entire contractual package built on the back-
to-back principle, as well as by the adequacy of the allocation of climate risks. The article substantiates
the division of the latter into physical and transition risks and proposes a three-tier differentiation of
the change-in-law risk depending on the general, foreseeable or selective character of the regulatory
novelty, which makes it possible to combine the protection of investment with the preservation of the
state’s regulatory freedom.

The harmonisation of Ukrainian legislation with that of the European Union in this field should be
carried out at the conceptual, procedural, contractual and accounting-verification levels. A comparative
overview of the experience of Poland, France and Germany demonstrates that the climate dimension
of partnership is integrated not through the adoption of a special law, but through selection criteria,
model contractual provisions and the conditions of access to sustainable finance, which confirms the
expediency of embedding a special regime for climate projects within the framework of the existing
partnership legislation.

The principal directions for the further development of legislation have been identified as: the
introduction of a special legal regime for climate partnership projects and the statutory consolidation of
the corresponding category; the mandatory nature of climate assessment and of climate risk assessment
at the project preparation stage; the integration of monitoring, reporting and verification procedures into
the payment mechanism; the approval of a model carbon schedule determining the ownership, accounting
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and distribution of carbon units; the supplementation of tender procedures with environmental award
criteria; and the creation of a unified digital register of climate partnerships. A promising direction
for further research is the study of the legal consequences of failure to achieve climate indicators, in
particular the relationship between contractual and public-law means of responding to such a breach.
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