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KPUMIHAJIBHO-ITPABOBA KBAJII®IKAIISL YMUCHOI'O BBUBCTBA,
BYMHEHOTI'O B CTAHI CUJIBHOI'O AYHIEBHOI'O XBUJIIOBAHHS TA
OJHOYACHO NP1 NEPEBUINEHHI MEK HEOBXIJHOI OBOPOHHU

CRIMINAL-LEGAL QUALIFICATION OF INTENTIONAL MURDER COMMITTED
IN A STATE OF STRONG MENTAL EXCITEMENT AND AT THE SAME TIME
EXCEEDING THE LIMITS OF NECESSARY DEFENSE

MerToro CTarTi € BU3HAYUTH MHUTAHHS KPHUMIHAJIBHO-TIPABOBOI KBAJTI(iKaIli YMHCHOTO
BOMBCTBA, BINHEHOTO B CTaHi CHJIBHOTO TYILEBHOTO XBHIIIOBAHHS Ta OAHOYACHO IPH IIepe-
BUILICHHI M&X HE0OX11HOT 000poHH. J[0CHiKYOTHCS O3UIIIT BACHHX, & TAKOXK MOJIOKEHHS
ypHHOTO KpuminanbHOro xopekcy YkpaiHu B UaCTHHI BiIMEXYBaHHSI YMUCHOTO BOMBCTBA,
BYMHEHOTO B CTaHi CUJIBHOTO JyIIICBHOTO XBUJIFOBAHHS BiJl YMHCHOTO BOMBCTBA IPH TICPEBH-
LIEeHHI MexX HeoOXiaHo1 060poHu. [IpoBeneHu aHami3 cy0BOi IPAKTUKK Ta IPAKTUKU IIpa-
B03aCTOCYBAHHSI 32 BANHEHHS YMUCHHX BOUBCTB B CTaHi CHIILHOTO AyLIEBHOTO XBUITIOBAHHS
Ta OTHOYACHO TIPH NEPEBUIIICHHI Mk HE0OXiHOI 000poHH. KpruMiHallbHE 3aKOHOIABCTBO
YKpaiHu BCTAHOBIIIOE Bi/IMOBIIANBHICTD 3 Pi3HI BUAM KPUMIHAJIBHUX MTPABONIOPYIICHb, SKi
OB 5I3aH1 3 YMUCHUM 3aMOAISIHHAM CMEPTI JIFOAUHU. Y po3aiii apyromy OcobnuBoi yacTu-
Hu KK VYkpainu, BOuBcTBa nnependadeHi y I’ sITboX CTaTTsIX. BU3HaueHO TeopeTHYHI MiAX0nu
010 KBaTi(iKaIii isiHb, BANHEHUX B CTaHI CHIIHOTO JYIIEBHOTO XBUIIFOBAHHS, Ta ITO3ULIIT
i3 BpaxyBaHHSM CYyIOBOI MPAKTUKH LIOAO BiZIMEKYBaHHS KPHMIHABHUX MIPABOIIOPYIICHb,
BYMHEHUX B CTaHi CHIIFHOTO TYIIEBHOTO XBIJIIOBAHHS Ta OJHOYACHO NIPH NEPEBHIIICHHI MK
HeoOXiIHOT 000pOHH. 3’COBAHO, 10 HA BIAMIHHICTH Bijl IEPEBUILICHHSI MEXK HEOOXiqHOT
000pOHN BOMBCTBO BUMHEHE B CTaHi CHIILHOTO AYIIEBHOTO XBHIIIOBAHHS XapaKTEPU3YEThCS
THM, L0 IPOTUIIPABHi Aii HOTEPILIOro He CTAHOBIIATH HACTIILKM 3HAYHOI CYCHLIBHOI He-
Oe3meKy, SIK LIe Ma€e Miclie IIpy HeoOXiHil 000poHi Ta 11 nepeBUIlieHH]. 3a HAsIBHOCTI CTaHy
CHJIBHOTO JyIIEBHOTO XBUJIFOBAHHS BU3HAYHUM MOTHBOM € THIB, 1[0 TOPOXKYE MPArHESHHSI
CIIPUYMHUTH IIKOIY TOMY, XTO MOCsrae. B pe3ynbrari eMOLiHHOT HapyKeHOCTi Ta 30y/pKe-
HOCTI Cy0’€KT BTpayae KOHTPOJIb HaJl CBOIMH JisIHHSIMH. [IepeBHIIICHHS MEK HEOOXiTHOT
00OPOHH TAKOK CYTPOBOIKYETHCS XBUITFOBAHHIM OCOOH, 110 00OPOHSIETHCS, OJTHAK 1€ XBH-
JIFOBaHHSI HE MEPEIIKO/DKAE 3aXUCTUTHU ceOe Bijf nocsiranHs. OOIpyHTOBaHO, 110 Aii 0Ci0, sKi
BUMHHUIIM BOMBCTBO IPH NEPEBHIICHHI MEX HEOOX1HOI 000OPOHH 1 OJIHOYACHO TepelyBan
y CTaHi CUIBHOI'O JIyILLIEBHOIO XBUIIOBAHHS, 1110 PATOBO BUHUKJIO, JIE HE BUKIIIOUAJIO 31aT-
HICTh OCOOH OI[IHUTH BiJIOBIIHICTE 3aII0AIFOBAHOI HEIO IIKOAM HEOE3IEUHOCTI IMOCSITaHHs
YK 0OCTAHOBIII 3aXUCTY, HaJIeXuTh kBami(ikysaru 3a cT.118 KK Vkpainu, 10010 32 01kl
M’SIKOIO HOPMOIO, a He 3a cT.116 KK Ykpainu.

Kniwouosi cnosa: xpuminaivie npasonopyuiens, cKiad KpUMIHATLHO20 NPAGONo-
PYWeHHs, CmaH CUlbHO20 OYUIEBHO20 XGUNIOBANHS, He0OXiOHa 0DOpOHA, nepesuuyents
Medxnc HeobXiOHOT 0O0POHU, KPUMIHATILHO-NPABOBA KEANI(IKayis, BIOMENCYBAHHS KPUMI-
HaNLHUX NPAGONOPYULEHb.
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The purpose of the article is to determine the issue of the criminal-legal
qualification of intentional murder, committed in a state of strong mental excitement
and at the same time exceeding the limits of necessary defense. The positions of
scientists, as well as the legal prescriptions of the current Criminal Code of Ukraine
regarding the distinction between premeditated murder, committed in a state of
strong emotional excitement, and premeditated murder when the limits of necessary
defense are exceeded. The analysis of court practice and law enforcement practice for
the application of the law for committing premeditated murders in a state of strong
emotional excitement and at the same time exceeding the limits of necessary defense
was carried out. Theoretical approaches to the qualification of actions committed in a
state of strong emotional excitement are defined. and the position, taking into account
judicial practice, regarding the demarcation of criminal offenses committed in a state
of strong mental excitement and at the same time exceeding the limits of necessary
defense are defined. Theoretical approaches, taking into account court practice, to
the delineation of criminal offenses committed in a state of strong mental excitement
and at the same time exceeding the limits of necessary defense are determined. The
criminal legislation of Ukraine establishes responsibility for various types of criminal
offenses that are associated with intentionally causing the death of a person. In the
second chapter of the Special Part of the Criminal Code of Ukraine, murders are
provided for in five articles. It has been found that, in contrast to exceeding the limits
of necessary defense, the murder committed in a state of strong mental excitement
is characterized by the fact that the victim's illegal actions do not constitute such a
significant public danger as is the case with necessary defense and its excess. In the
presence of a state of strong mental excitement, anger is a prominent motive, which
gives rise to a desire to cause harm to the offender. As a result of emotional tension
and excitement, the subject loses control over his actions. Exceeding the limits of
the necessary defense is also accompanied by the anxiety of the person defending,
but this anxiety does not prevent him from protecting himself from encroachment. It
is substantiated that the actions of persons who committed murder when exceeding
the limits of necessary defense and at the same time were in a state of strong mental
excitement that suddenly arose but did not exclude the person's ability to assess the
conformity of the harm caused by him to the dangerousness of the offense or the
situation of protection, should be qualified according to Article 118 of the Criminal
Code of Ukraine, that is, according to a milder norm, and not according to Article
116 of the Criminal Code of Ukraine.

Key words: criminal offense, composition of a criminal offense, state of strong men-
tal excitement, necessary defense, exceeding the limits of necessary defense, criminal-le-
gal qualification, demarcation of criminal offenses.

IMocranoBka npoodseMu. [TUuTaHHs BIUTUBY CTAHY CHJIBHOTO JIYIIEBHOTO XBIJIIOBAHHS HA KPU-
MiHaJBHO-TIPaBOBY KBaJi(iKalio MpUBepTano yBary 0ararbox BueHux. CyTTEBUiIl BHECOK Y PO3POOKY
npo6iemu 3pobuu O.B. Aspamenko, A.M. Baiinos, B.M. Bypain, B.K. I'pumiyk, B.O. HaBpoubkuit,
JILA. Ocranenko, H.M. Iinucrok Ta inmi. KBamidikatist AisiHb, BAMHEHUX TIPH MOCSITaHHI Ha KUTTSI JTFO-
JIUHH y CTaHI CHJIBHOTO JAYIIEBHOTO XBUJIFOBAHHS, HEOAHO3HAYHO BUPIIIYOTHCS B HAYKOBIH JTiTEepaTypi
Ta B CYJIOBill IPaKTUlli, y 3B’A3Ky 3 UMM CIPOOY€EMO PO3IIIHYTH Pi3HI TOUKHU 30py Ha BKa3aHi IpoodiIeMH,
a TAaKOX 3aIIPOIIOHYBAaTHU BIacHE OAUeHHS.

IMopinsAtoun NEBHOIO MIPOI0 MOIVISAM aBTOPIB HM3KM MyOuiKalill, MU IOCTaBUIU KOHKPETHY
MeTy — BH3HAUHTH NUTAHHS KPUMIiHATBHO-TIPABOBOI KBai(iKamii yMHCHOTO BOMBCTBA, BYHHEHOTO
B CTaHI CWJIHOTO JIYIIIEBHOTO XBHIIFOBAHHS Ta OJIHOYACHO TPH NIEPEBUIIICHHI MEXK HEOOX1THOT 000POHH.

Bukiaan ocHoBHOro marepiajy. BBakaeMo 3a JOLIBHE PO3IISTHYTH MUTAHHS KBasi(ikariii
YMUCHOTO B6I/IBCTBa BYHMHCHOI'O B CTaHi CWJIBHOTO OYIIEBHOTO XBUJIFOBAHHS Ta OJHOYACHO ITPU MCPEBU-
LICHH]I MeX HeoOXiHOT 000pOHHU.

Jlns kBamidikauii 1iit ocobu 3a ct. 116 «YMECHE BOMBCTBO B CTaHI CHIIBHOTO JTyIIIEBHOTO XBHIIIO-
BanHs» KK Ykpainu HemocTaTHIM € BCTaHOBIEHHS (DakTy WMOBIpHOTO TiepeOyBaHHs 0OBHHYBauCHOTO
IiJ] YaC BYNHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS y cTaHi (i3i0a0riuHOro apekty (MCUXOoNIoriYHui
kputepiit). HopmarueHa mijgcraBa kBamidikailii 32 BKa3aHOI CTATTEr0 nependavae 000B’SI3KOBE Bpa-
XyBaHHS CYJIOM IOPHIMYHOTO KPHUTEPilo, a caMe PanTOBOCTI BUHUKHEHHS CTaHy CHJIBHOTO AYIIEBHOTO
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XBHJIIOBAHHS Ta IPUUYMH 0r0 BUHUKHEHHS (’KOPCTOKE MOBOMXKEHHS, a00 TaKe, 1110 IPUHMIKYE YECTb 1 Tif-
HICTb 0CO0H, @ TAKOXX 3@ HAsIBHICTb CUCTEMHOIO XapaKTepy TaKOro MOBOAXKEHHS 3 00Ky MOTEPIIIOro).

BcTaHOBIICHHS FOPHIMYHOTO KPUTEPIIO CTAHY CHUIIBHOTO AYIIEBHOTO XBUIIIOBAHHS € KOMITCTCH-
miero cyny, a He excriepta. Ha mipomy HaromocuB BepxoBuuii Cyn koneriero cymni [lepmoi cynoBoi
nanati KacamiiHoro KpuMiHaIbHOTO Cyy mpu po3nisii ciipaBu Ne 759/17836/17.

KpuminaibHe 3aKOHOMABCTBO YKpaiHM BCTAHOBIIOE BIAMOBIJAIBHICTD 3a Pi3HI BUAU KPHUMi-
HaJIbHUX TIPABOIOPYIICHb, SIKi OB S3aH1 3 YMUCHUM 3allO/IiIHHSAM CMEPTI JFOAUHU. Y PO3JIili APYroMy
Oco06nuBoi yactunu KK Vipainu, BOUBCTBa nepe0aueHi y ' ITbOX CTATTX.

Taxwii cTaH 3aKOHOZABCTBA OOYMOBIICHHI pealtizalliero MeTH MaKCUMallbHOI audepeHtianii Bit-
HIOBITAJTBHOCTI 32 BKa3aHi JisTHHS Oe31I0CepeIHbO Y KpHUMIHAIFHOMY 3aKoHi. KpiM Toro, Take cCTaHOBH-
11e rnependadae HeOOXiqHICTh BpaxyBaTH HasSBHICTh TIEBHOTO CTaHy 0COOHM NP BUMHEHHI KPUMIHAIBHO-
IO TPABOIOPYIICHHS Ta IHIINX 00CTaBHH, 3a KUX HOro Oys0 BunHeHO. [udepeHiiaiis KpuMiHaIbHOT
BIJINIOBIZIAJILHOCTI TATHE 3@ COOOK HASBHICTB JICKIJIBKOX KPUMIHAIBHO - TIPABOBUX HOPM, TIiJl O3HAKH
SKMX MOJKE ITi/{IaJIaTi BUMHCHE KpUMiHaJIbHE npaBonopyiueHHs. Lle, B cBoro uepry, 00yMOBITIOE MEBHI
po0sIeMu NpH KBastidikaiii Takux MOCATaHb.

VY Teopii KpUMiHATIBHOTO TIpaBa Ta CYJ0Biil IPAKTHUII HEOAHO3HAYHO BUPIIIYETHCS TUTAHHS KBa-
nidikanii yMHCHUX BOUBCTB B CTaHi CHIIBHOTO JTYIIEBHOTO XBIIIOBAHHS Ta IPH MEPEBHUIICHHI MEX He-
00XiTHOT 00OPOHH, 1110 BYNHEHI OJJHOUACHO.

30KkpeMa, B OJJHMX BHIIQJIKaX BYMHCHHS YMHCHOTO BOMBCTBA NPH MEPEBUIICHHI MEX HEOOXiJI-
HOT 000pOHHU, KOJIM 0co0a OJJHOUACHO TepelyBasia B CTaHi CHIIBHOTO JYIICBHOTO XBUIJIFOBAHHS, CyIU
KBaJIi(iKyIOTh IiSIHHS K YMHUCHE BOMBCTBO IPH IIEPEBUILEHHI MEX HeoOXimHoi oOopoHH 3a CT.118
KK Vkpainu, a He 3a c1.116 KK Ykpainu sik ymMucHe BOUBCTBO BUMHEHE B CTAHI CWJIBHOTO JYIIEBHOIO
XBHJTFOBAHHSI.

B iHImMX BUMAajKax, 32 HAsBHOCTI TaKWX CaMHX O3HAK, BUMHEHE KBaNi(iKyIOTh SK BOWBCTBO
B CTaHi CHJIBHOTO JTyIIEBHOTO XBHITIOBAHHS.

BuHmKae muTaHHA, y 3B'3Ky 3 UMM MOJKJIMBE TaKe CHIBIAAiHHS O3HAK IBOX CAMOCTIMHUX KpH-
MiHaJIbHO NPABOBUX HOPM Ta SIK 3aCTOCOBYBATH 3aKOH y TAKHX CHTyalisfx?

Binnosigaroun Ha nepuie NUTaHHs, OIIBHIM BUIAEThCS BiI3HAYUTH TaKe: CTaH CHIILHOTO Jy-
IIEBHOTO XBHJIIOBAHHS Ta CTaH HEOOXiTHOT 0O0OPOHU MOXKYTh OyTH BUKJIMKAHI 32 TAKHX YMOB SIK JKOP-
CTOKE IOBOJKEHHS, a00 TaKe, 10 IPUHIKYE YECTh 1 MIHICTh 0cO0H, a TAKOXK 3 HAsIBHICTH CUCTEMHOTO
XapakTepy Takoro MoBO/pKeHHs 3 00ky motepmisioro. Y c¢r.116 KK Ykpainu Taki yMOBH HpsIMO BKa3aHi
y aucnosuiii. Jis ckiaay KpuMiHAIBHOTO TpaBoropyiieHHs nepeadadeHoro cr.118 KK Vkpainu wmi
YMOBH MOXYTh OyTH (POPMOIO CYCIIJIbHO HEOE3MEUHOTrO MOCSTaHHs, K€ BUKIUKAJIO CTaH HEOOXiaHOT
o0oponu. OTKe, HaBE/ICHI CTaHHM HE BUKITIOYAIOTh OJIH OJJHOTO.

ToBopsiuM Npo CcTaH CHJIBHOTO JTYIIEBHOTO XBHJIFOBAHHS, 3aKOHO/ABEIlb HE PO3KpHBA€E HOro
cyTi, a 6e3 Oro HEMOXKJIMBO MPABHJIBHO BU3HAYUTU FOPUIMYHY MPUPOAY CKIAAy KPUMiHAIBLHOTO
MIPaBOMOPYLICHHS.

VY Teopii KpUMIHAIBLHOTO MPaBa HAsIBHI Pi3HI MO3HUINT MOA0 MOHITTS CTAaHy CHJIBHOTO JYIICB-
Horo XBuimoBaHHS. OJHI BUEHI, TOBOPSYM MPO CHJIbHE AYIIEBHE XBHJIIOBAHHS, MAlOTh Ha yBa3i JIHIIE
¢izionoriuHuil aeKkT 1 BBaXKAIOTh 3a3HAUCHHUI CTaH HE XBOpOONIMBUM. [HIIN, XapaKkTepU3ylO4d CTaH
CHJIBHOTO JYIIEBHOTO XBHJIIOBAHHS, PO3YMIIOTh TeX (i3ionoriuHuii adekt, ajge oIXHOYaCHO MaIOTh Ha
yBasi i mpocto adext, Horo BUJ;: (THIB, CTPax), HABOJATH NPUKIALU 13 CYJOBOI IIPAKTUKHU, B SIKUX i
BIUTMBOM IMX a()eKTiB BUMHSIIUCH 3710YMHU. OTOTOXKHEHHS CTAaHy CHJIBHOTO AYIICBHOTO XBHJIIOBAHHS
Ta a)eKTy Ha Hally JyMKY He € TIPaBIIbHIM, OCKUTbKH He KOKHHUH a)eKT BU3HAETHCS] CTAHOM CHIIEHOTO
IYIIEBHOTO XBUITIOBAHHS.

ITonsTTSI He0OXiMHOT 000POHU BH3HAUEHO 3aKkoHO/AaBIEeM B 4.1 ¢T.36 KK Ykpainu i € kOHCTUTY-
LIHHUM TIPABOM KOXKHOI 0c00H, 1110 3aKpimieHo B 4.3 ¢t. 27 KoncruTyuii Ykpainu.

Bianosins Ha Apyre MUTaHHA MU 3HaxoAuMo y a63aui 1 .10 nocranosu [lnenymy BepxoBHoro
Cyny Ykpainu Bin 28.06.1991 Ne4 «IIpo npakTHKy 3aCTOCYBaHHS CyAaMHU 3aKOHOJIABCTBA, sIKe 3a0e31e-
qye MpaBo Ha HEOOXiHY 00OPOHY BiJI CYCIIUIBHO HEOE3MEUHHX MOCATaHbY, B IKOMY BiZ3HAYAIOCS, 10
i1 0Ci0, sSKi BYUNHHUIIM BOMBCTBO NP TIEPEBUIIICHHI M HEO0OXiHOT 00OPOHH 1 OTHOYACHO TIepeOyBan
y CTaHi CHJIBHOTO IYIICBHOTO XBUIJIFOBAHHS, 1[0 PANTOBO BUHHKIIO, HAJICKUTh KBai(iKyBaTH 3a CT.97
KK VYkpainu, T00TO 32 OijibIn M’sIKOK HOPMOIO, a He 3a ¢T.95 KK Ykpainu 1960 poxy.

ITocranosa ITnenymy BepxoBaoro Cyny Yipainu Bix 26.04.2002 Ne 1 «IIpo cynoBy mpakTHKY
y clipaBax Ipo HeoOXinHy 00OpoHy» y .12 HaBeJeHy Bullle TOCTaHOBY Bix 1991 Bu3HaNa Takolo, 110
BTpaTHIa YMHHICTH. [IpoTe BiAMOBIIHOTO MOMOKEHHS 1010 KBasi(ikalii BOMBCTB 3a Takoi cuTyauii,
YHHHA TIOCTaHOBA HE MICTHUTB.
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BincytHe BiamosigHe mosioxkeHHs 1y mocraHosi [Inenymy BepxoBroro Cyny Vkpainu Bix
07.02.2003 Ne2 «IIpo cynoBy IpakTHKy B CIpaBax IO 3JI0YWHH MPOTH JKUTTS Ta 310POB’St 0COOM».

3 HaBEJICHHX BHIIIE MTOJOKCHb MOXKHA 3POOUTH JIBa BUCHOBKH:

1. IMpaBuno kBaigikarlii BOUBCTBA 3a BKa3aHUX 00CTaBUH Oyio ynyiieHo [Tnenymom Bepxos-
Horo Cyny Vkpainu i kBaniikyBaTH BUNHEHE CIIiJ[ KOPHUCTYIOUNCH TAKUM CAMUM MPABUIIOM, siKe OYyI10
BijzHaueHo y [Tocranosi [Tnenymy BepxoBroro Cyny Yipainu Bix 28.06.1991 Ne 4.

2. Ilnenym BepxoBuoro Cyny Ykpainu, BpaxoBytoun nonoskeHHs 4.4 c¢1.36 KK Ykpainu BBaxae,
1110 BOMBCTBO BUMHEHE OJHOYACHO B CTaHi HEOOXiAHOI 0OOPOHU Ta y CTaHi CHIBHOTO JYLIEBHOTO XBH-
JIIOBaHHSA, Y BCIX BHUIAJKaX BHKIIIOYAE KPUMIHAIBHY BiIMOBIJAIBHICTS.

1 miticHo, cynu, sIK PaBHIIO, KBaTi(PiKyIOTh 3JI0UYMHHE JiSTHHS 32 HOPMOIO, SIKa Mependadae MeHIII
CYBOpE TIOKapaHHs y CaHKIIT CTaTTi.

CaHKIlisl yMUCHOTO BOMBCTBAa BYMHEHOTO B CTaHI CUJIBHOTO IYIICBHOTO XBHIIFOBAHHS mepesoa-
yae TMoKapaHHs y BUIVISII TTO30aBJICHHS BOJII IO S5 POKIB, & CAHKI[iS YMHCHOTO BOMBCTBA IIPU TEPEBH-
LIEHHI MeX He00X11Ho1 000poHH 030aBIeHHs BoJli 10 2 pokiB. OTxe, IepeBary CiiJl BiIaBaTH HOPMI,
sIKa BCTAHOBJIIO€ HalO1IbII IPUBIIEHOBAaHUI BU 37I0UHHY, SIKa IIOKPAILly€e CTAHOBHUILE OCOOU.

ITpu kpuMiHaIbHO NPABOBIM OLIHII CUTYyaLill CHIBIAJIHHS CTAHY CUIBHOIO AyIIEBHOIO XBUJIIO-
BaHHs Ta HEOOXiJHOT 0OOPOHY BHHUKAE i 1HIIE MUTAHHS, SIKE MPAKTHYHO HE BUPIIIYETHCS Hi Y Teopii
KPHMIiHAJIBHOTO ITPaBa, Hi y TPAKTHUIIl 3aCTOCYBAaHHS KPUMiHAIBHOTO 3aKOHY.

U.4 cr.36 KK Vkpainu nependadae, 1mo ocoda He Mmiyuisirae KpUMiHAIBHIN BiAMOBINANTBHOCTI,
SKIIO Yepe3 CHIIbHE MyIIeBHE XBHJIIOBAHHS, BUKIMKAHE CYCHIIBHO HEOE3MEUHUM IOCATaHHSAM, BOHA
HE MOIVIa OLIHUTH BIJMOBIAHICTH 3aIOMISAHOI HEIO IIKOIM HEOE3IEeYHOCTI MOCIATaHHs Y¥ 0OCTaHOBIl
3aXUCTY.

ToOTO CTaH CHIIBHOTO AYIICBHOTO XBHIIIOBAHHS B TAKOMY BHIIQJIKy € YMOBOIO, II0 BUKIIOYAE
3JI0YMHHICTB JISIHHS TIPH HEOOX1IHiiT 000pOHi.

3 IFOTO BHILTMBAE, IO CTaH CHIIBHOTO TIIEBHOTO XBHJIFOBAHHS, BUKIIIOYA€ MOMKJIUBICTD IIPHTSIT-
HEHHSI 0COOM /10 KPUMIHAJIBHOT BiINIOBIIAIHOCTI, 32 BUNHEHHSI BOUBCTBA Y CTaHI HE0OXiIHOT 000pOHHU
JIMILIE 32 YMOBH, SIKIO CHJIbHE TyIIeBHE XBUIIOBAHHS BHKJIIOYAJIO 31aTHICTh 0COOM OLIHUTH BiAMOBiA-
HICTb 3aI0/IiSTHOT HEIO IIIKO/IM HeOEe3MeUHOCTI MocsiraHHs uu 00cTaHoBI 3axucty. OlHaK, BUIAETHCS, HA
MPAKTHI MO>KJINBI BUMAIKH, KOJIU CTaH CHJIBHOTO JTYIIEBHOTO XBUITIOBAHHSI HE BUKITIOUAE TAKOT 371aTHO-
cTi. B Takux BUMAKax MisHHS, HA HAITY TYMKY CJIiJ KBali(hikyBaTH 3a CTATTEIo, sIKa Iependadac MEeHII
CYBOpE TIOKapaHHsL.

Jnst po3aMexyBaHHsI YMHCHOTO BOMBCTBA BUMHEHOTO B CTaHI CHIIBHOTO JTyIIEBHOTO XBUITIOBAHHS
Ta yMHUCHOTO BOMBCTBA MPHU MEPEBUILICHHI MEX HE0O0X1HOT 000pOHH HEOOXIIHO BpaXOBYBaTH MOTHBA-
1ito cy0’exra.

Ha BinMiHy BiJ CTaHy CHJIBHOTO AYLIEBHOI'O XBUJIIOBAaHHS MOTHUB IIPH HEOOXiJHiN 000pOHI Xa-
PaKTepU3yeTHCS HAMIPOM 3aXHCTUTHU CBOI 3aKOHHI iHTEpECH, IHTepeCcH JIepKaBy, CyCIIbLCTBA 00 1HIIOT
0COOH IIUISIXOM 3aIO/ISTHHS IITKOAU TOMY, XTO IOCSTaE.

Ha BiZiMiHHICTb BiJI IEPEBHUIIICHHS MEXK HEOOXiJHOT 000POHHU BOMBCTBO BUNHECHE B CTAHI CHIIBHO-
TO TyIIEBHOTO XBHJIIOBAHHS XapaKTEPH3y€EThCS THM, IO MPOTHUIIPABHI Jii MOTEPIIIOro He CTaHOBISITH
HACTIJIbKHM 3HAYHOT CYCIIIbHOT HEOE3IEKH, SIK 1€ Ma€ Miclie PH HeoOXiaHil 000pOHi Ta 11 IepeBHIICHHI.

3a HasIBHOCTI CTaHy CHJIBHOIO IYIICBHOIO XBHJIIOBaHHS BH3HAYHHM MOTHBOM € THIB, IO ITO-
POIKY€E IparHeHHs! CIPUYMHUTH IIKOLY TOMY, XTO Iocsrae. B pesynbrari eMouiiiHOI Hapy>KeHOCTi Ta
30yKEHOCTI Cy0’€KT BTpauae KOHTPOJb HaJl CBOIMU JiSIHHSAMU.

[MepeBureHHsT MeX HEOOX1THOI 0OOPOHH TaKOX CYIPOBOMKYETHCS XBUIIOBAHHSIM OCOOH, IO
000POHSETHCS, OHAK 1€ XBIJIIOBAaHHS HE TIEPEIIKO/KAE 3aXUCTUTH ce0e Bij MOCSATaHHS.

H.M. Inucrok, aHami3yrouH CKIIaau 3J104uHIB, nependadenux crartsmu 116 1 118 KK Ykpainu,
BKa3ye Ha Te, 1[0 BKa3aHi 3JI04MHH € PI3SHOBUIAMH YMUCHHUX BOMBCTB IPH MIOM’ SKIIYHOUYHUX 00CTaBUHAX.
[{um, mepi 3a Bce, BUBHAYAETHCS CXOXKICTh iX 00’ €KTUBHHX Ta Cy0’€KTMBHMX O3HAK. 30MIKY€ 1X 00-
CTAHOBKA, sIKa [OJIATA€ B IPOTUIIPABHIN MOBEAIHII HOTepninoro. s HUX CyMDKHUX CKIaiB 3JI0YHHIB
XapaKTepPHUM € PalTOBICTh BHHUKHEHHS] YMHUCIY Ha BOUBCTBO, BiJICyTHICTh IPOMIKKY Yacy MiX HpPOTH-
MIPABHOIO MOBE/IHKOIO MTOTEPIIJIOTO 1 3aMOIiTHHIM HoMy cMepTi. Takoxk CXOXKICTIO BKa3aHUX 3JI0YMHIB
BHUCTYTIAE i Te, [0 OOMBa BOHU MOXXYTh BUMHIOBATUCS BUHHUM y CTaHi CHJIBHOTO JTyIIEBHOTO XBHIIIO-
BaHHs. HasBHICTB Gararbox MOMEHTIB, SIKi € XapaKTEPHUMH SIK JIJIsl YMHCHOTO BOMBCTBA B CTaHi CHIIb-
HOTO AYLIEBHOTO XBUIIOBAHHS, TaK 1 yMUCHOTO BOMBCTBA IIPU NEPEBUIIECHHI MeX He0O0XiAHOT 000pOHH,
MIPU3BOIUTH 1HOAI JI0 1X OTOTOKHEHH Ha npaktuti [1, C.165-166].

Tak, 00IPyHTOBYIOYM BHCHOBKH 1100 NPAaBUILHOCTI IpaBoBoi kBamidixanii aiif oOBHHYBaue-
Horo 3a cT.116 KK VYkpainm, cyn Bkasas, 10 OOBHHYBauCHHI BYMHHB YMHCHE BOWBCTBO, BHACIIIOK
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CHJIBHOTO JyIIEBHOTO XBUIIIOBAHHS, sIKE OyJI0 BUKJIMKAHO KOPCTOKHM ITOBOPKEHHSIM 3 O0KY HOTEpIILIO-
0 Ta Oro MpOTUNPABHUMU JisIMU BIIHOCHO OOBHHYBAuUEHOTO Ta Horo npyxuHu. OfHaK KoJeTis Cy1iB
CYIIOBOI MajaTy 3 po3MILy KPUMIHAIBHHUX CrpaB [BaHO-DPaHKIBCHKOTO aNeNAiHHOrO Cyay B yXBali
Bix 05.09.2022, 3 BKa3aHMMHU BUCHOBKAaMH CYIy TepInoi iHCTAHI[T He OTOIUIacs Ta BKasaja Mpo Te,
[0 CyJ| MEPIIOi 1HCTAHIIT, BCTAHOBHUBILH, 110 TTOTEPIUIHM OYyJI0 3aCTOCOBAHO CYCIIJIBHO HeOe3MmeuHe
MOCSITaHHS 10 OOBHHYBAYEHOTO Ta MOTO BAriTHOI JAPY)KMHH, HE MPOAHAII3yBaB CyKYITHICTh JIOCIIIKe-
HUX JIOKa3iB 111010 BCTAHOBJICHHsI (pakTy niepeOyBaHHsS OOBUHYBAa4Y€HOTO Y CTaHI HEOOXiTHOT 000pOHH Ta
0e3IiCTaBHO BKa3aB Ha Te, 1110 OCTaHHiH He MOoTpeOyBaB 3aXUCTy CBOIX iHTepeciB. 3a TakUX 00CTaBHH,
CyI IeplIol iHCTaHLil MOBUHEH OyB BCTAHOBUTH uM IepeOyBaB OOBHMHYBaueHMH y CTaHi HEOOXiAHOI
00OpOHM Ta YM BIAMOBiNAIK #oro aii BuMoram 3akoHy. [lepeOyBaHHsS OOBHHYBAYECHOTO Yy CHIBHOMY
JYIIICBHOMY XBHJIFOBAHHI HE YHEMOKIIMBITIOE ICHYBaHHS CTaHy HEOOX11HOT 000OPOHH IIiJT Yac sKoi 0OBH-
HYBa4eHHUH Ma€ MPaBo 3aXUIIATH CBOI IHTEPECH LUISIXOM 3arlOAisHHS MIKOAH. Pa3oM 3 THM, HasBHICTh
CHJIBHOTO JYIIEBHOTO XBUJIFOBAHHS AIMCHO MOYXE BIUIMHYTH Ha 3/1aTHICTh 00 €KTHBHO OLIIHUTH CUTYya-
IO [[0I0 PEAIbHOTO ICHYBaHHS MOCsTaHHs [2].

Cnymnoro 3 1poro npusony € nosutis Haspouskoro B.O. npo Te, 10 npu KOHKYPEHIT Mixk
CTATTSIMM, SKi BCTAHOBIIIOIOTH BiANOBIIAJbHICTH 32 OCHOBHUM, KBali(hikOBaHMN Ta NpHBiICHOBaHUN
CKJIaJIM 3JI0YMHIB, TIPIOPUTET MAIOTh HOPMH, SIKi Iepe0adaroTh BiAMOBIIAIBHICTD 3a MPUBILICHOBaHHN
cknap 3nmounny [3, C.454].

3 BKa3aHOTO MPHKJIALY 3 CyI0BOi MPAKTUKU BOAYAETHCS, IO CTAH CHIIBHOTO IYIIEBHOTO XBH-
JIFOBAHHS Ta CTaH HEOOXiAHOT 00OPOHHU HE BUKIIFOYAKOTh OJIMH OJHOTO 1 MPH BUPINICHHI MUTAHHS MPO
KPHMiHAJIBHO-NIPABOBY KBaJli(iKallil0 BYMHEHHOTO JiHHS, 32 HAasSBHOCTI Ui IOTO IIJCTaB, CYIH
B OJIHAKOBiH Mipi MOBMHHI JOCIIAMTH MUTAHHS IPO Te, uu nepedyBaia 0coda Ha MOMEHT BUMHEHHS
KPUMIHAJIBHOTO MPABOMOPYLICHHS B CTaHI CUIIBHOTO IyIIEBHOTO XBUJIIOBAHHS 1 UM BUMHEHE HEIO JTisTH-
Hsl HE MICTUTh 03HaK HEOOXiHOT 000pOHU a00 MEPEBUILICHHS ii MEXK.

BucHoBku. BpaxoByroun HaBelieHE BHIIE, BBAKAEMO 32 JIOLIbHE 30eperTH 3arajbHO000B 513~
KOBICTh TpaBWJIa MpO KBalti(hikaIlirto BOMBCTBA BYMHEHOTO OJIHOYACHO 3a HASBHOCTI HEOOXiMHOI 000-
POHM 3 HEPEBUILEHHAM 11 MEX Ta CTaHy CHIBHOTO JYLIEBHOTO XBIJIIOBAHHS. Y TaKHUX BHIIAJKaX CyOH
3000B’s13aH1 BCTAHOBUTHU 3JaTHICTh OCOOM OLIIHUTH BIJNOBIIHICTH 3aII0JIFOBAHOT HEIO IIKOAU HEOE3-
MEYHOCTI NOCSATaHHsS 4d 00cTaHoBLI 3axucty. Jii 0ci0, ki BUMHUIN BOMBCTBO IIPH NEPEBUIIECHHI MEX
HEOOXI/IHOT 00OPOHH 1 OHOYACHO IepedyBali y CTaHi CHIBHOTO IyIICBHOTO XBHIIIOBAHHS, IO ParTo-
BO BUHHKJIO, aJI¢ HE BHKIIOYAJO 3/aTHICTH OCOOW OIIHWUTH BIINOBIJHICTH 3aMOAiI0OBAHOT HEIO MIKOAU
He6e3nequcn MOCSITaHHSL YM 00CTAHOBIII 3aXUCTY, HAICXKUTh KBai(pikyBatu 3a c1.118 KK Vkpainu,
TOOTO 32 OLIBII M’SIKO HOPMOIO, a He 3a cT.116 KK Vkpainu.
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