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THEORETICAL-LEGAL BASIS OF IMPLEMENTATION OF INTERNATIONAL
STANDARDS INTO NATIONAL LEGISLATION

The article is devoted to the scientific position of jurists concerning the implemen-
tation of international standards into national legislation and its approximation to inter-
national standards of legal regulation. It is theoretically proved that: the implementation
and adaptation of international standards in national legislation is a priority of legal re-
form in Ukraine; the development of international integration and national legal systems
at the current stage, the extension space of interaction between national and international
legal systems between require effective legal remedies that would take into account the
agreed ways of such interaction, as well as contributed to the harmonious functioning of
these systems in contemporary legal space; only by achieving coherence between legal
systems, including systems of law as their regulatory component, there will be prereq-
uisites and real opportunities for effective intergovernmental relations. According to the
analysis of scientific views of the lawyers clarified the essence and the legal nature of the
terms “implementation”, “national-legal implementation”. Defined: the basic methods
of implementation of the norms of international law, their essence, suggested the choice
of method of implementation to take into account the circumstances under which this
process occurs, the availability at national level of the rules of law that govern these
relationships with a view to preventing the occurrence of conflicts between national and
international law. It was found that the mechanism of implementation of international
law include: the legal ways of the application of international conventional and custom-
ary administrative law; the special constitutional and procedural grant implementation;
jurisprudence concerning official interpretation of norms of international law. The pro-
posal with respect to the preparation and implementation of the concept of rapproche-
ment of legal systems of states, which is essential in the choice of research methodology
the implementation of international legal norms; creation in the domestic legal system
of an effective mechanism of implementation and the actual use of international law in
various areas of law.

Key words: rule of law, commitment, conceptual problems, conflicts, ways of imple-
mentation, the implementation mechanisms and priorities for adaptation.

CrarTs npUCBsiUeHa JOCIIKEHHIO HAYKOBHX ITO3HUIIIA MMPABO3HABIIB LIOAO IMILIC-
MEHTallil MDKHApOAHUX HOPM Yy HaIliOHaJIbHE 3aKOHOAABCTBO Ta HAaOIMKEHHs Horo 1o
MDKHAPOIHUX CTAaHAAPTIB MPABOBOTO PEryiOBaHHSA. TeOpeTHYHO OOIPYHTOBAHO, IIO:
IMIUIEMEHTAIiS Ta aJarnTallisi MKHapOJAHUX HOPM y HalliOHaJIbHE 3aKOHOAABCTBO € TIpi-
OPHUTETHUM HAIPSIMOM TIPaBoBOI peopMu B YKpaiHi; pO3BUTOK MIXKHAPOIHOI, IHTErpa-
LIAHKUX 1 HAIIOHAJFHUX TPABOBUX CHCTEM Ha CyYaCHOMY €Tarli, PO3IIUPEHHS MPOCTO-
Py B3aeMOIiT HAIlIOHAILHUX 1 MKHAPOTHO-TIPABOBUX CHCTEM MK COOO0I0 MOTPEeOYIOTh
e(heKTHBHHUX NMPABOBHX 3ac00iB, sIKi O BpaXOBYBaJIM Y3rOJ)KEHI CIIOCOOU Takoi B3aEMO/I1,
a TaKOXX CIPHSIM TapMOHIMHOMY (YHKIIOHYBaHHIO 3a3HAYEHHX CUCTEM Y Cy4acHOMY
MPAaBOBOMY HPOCTOPI; JIMIIE 32 YMOBH JOCSTHEHHS Y3rO/DKEHOCTI MiX MPABOBUMH CHUC-
TEeMaMH, B TOMY YHCII i CHCTeMaMH TpaBa SK iX HOPMaTUBHOIO CKJIQJIOBOIO YaCTHHOIO,
BUHUKHYTH TIEPEIYMOBH 1 peajbHi MOXKIUBOCTI e()eKTUBHUX MiXK/IEPKABHUX BiTHOCHH.
3a pe3ysipTaraMu aHallizy HAyKOBUX TOIVIS/IB BITYM3HSIHUX Ta 3apyOiKHUX MPaBO3HAB-
1iB 3’SCOBAHO CYTHICTh Ta MPABOBY HMPUPOLY TEPMIHIB «IMIJIEMEHTALlisD», «HAIIOHAIb-
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HO-TIPaBOBA iMIJIEMEHTalis». BU3HaueHO OCHOBHI clIOCOOM iMIUIEMEHTALil HOPM MiX-
HapOIHOTO NpaBa, iX CyTHICTh, 3alIPOIIOHOBAHO I1iJ] Yac BUOOPY Croco0y iMIuIeMeHTaLil
BpaxOBYBaTU 00CTaBHUHY, 32 AKUX BiJOyBa€ThCsA LIl NPOLEC, HASIBHICTb HA HAL[IOHAJIBHO-
My piBHI HOPM TIPaBa, AKi PETYIIIOIOTH I1i BIIHOCHHHU 3 METOIO HEIOMYIICHHS BAHUKHCHHS
KOJIi3i#i Mi>k HOpMaMH HalliOHAJIBHOTO Ta MIXKHAPOIHOTO TIpaBa. 3’ICOBaHO, 1[0 MEXaHi3M
IMIUIEMEHTAIlil MIKHApOAHUX HOPM IIpaBa BKIIIOYAE IPABOBI CHOCOOM 3aCTOCYBaHHS
JIOTOBIPHOTO MIKHApOJHOTO Ta 3BUYA€BOTO aJIMiHICTPATUBHOTO NpaBa, KOHCTUTYIiiHI
CrelianbHi Ta MpolecyalbHi TapaHTil iMIUIEeMeHTallil, IOPUCIPYACHIIII0 040 OQilii-
HOTO TJIyMa4yeHHs1 HOPM MDXHapoAHOTO npaBa. Hamano mporo3uiii moxo migroToBKu
Ta 3aMpOBa/KCHHS KOHICMIT 30JM)KEHHS MPaBOBUX CHCTEM JIep)KaB, IO MAa€ CyTTEBE
3HAYCHHs Yy BHOOPI METOMOJOTIi TOCTI/KEHHS IMIUIEMEHTAIIT M>KHAPOIHO-TIPABOBUX
HOPM, CTBOPCHHS y BITUU3HSHIN MPaBOBIiH CHCTEMI I€BOTO MEXaHi3My IMILIEMEHTAIIiT Ta
(haKTMYHOTO BUKOPHCTAHHS HOPM MIKHAPOTHOTO MpaBa B Pi3HUX Taly3sX Mpasa.

Knwuosi cnosa: nopmu npasa, 30008 s3aHHs, KOHYENMYaibHi npodiemu, Kouizii,
Ccnocoou imniemenmayii, Mexamizmu iMniemenmayii, npiopumemu aoanmayii.

Introduction. In the context of Ukraine’s integration into the world community, the need for
legal reform, which primarily involves bringing domestic legislation in line with international law, is
becoming increasingly urgent. Implementation of the provisions of international legislation is also pro-
vided with the economic part of the Association Agreement, which is essential in the context of reforms,
because the provisions of the agreement can and must serve as the basis for a new model of socio-eco-
nomic development of Ukraine. O.G. Tkachenko said that no countries of the world in modern condi-
tions could exist separately from other countries and was isolated from the processes which occurred
in the region or part of the world [1]. As we can see, the problem of improving national legislation is
becoming more urgent and requires proper scientific study.

Problem statement. The purpose of the article is to analyze the scientific positions of legal
experts on the implementation of international legislation in the field of administrative responsibility, to
clarify the essence, order, main methods and mechanisms of implementation of international law

Research result. N.M. Onishchenko thinks that international and domestic law are two systems
of the same social reality, which have many common properties and features and act as an internal unity
of a higher system — law as a General social phenomenon [2]. The rapid development of international,
integration and national legal systems at the present stage; the expansion of the space for interaction
between national and international legal systems require effective legal means that would take into
account the agreed ways of such interaction, as well as contribute to the harmonious functioning of
these systems in the modern legal space [3]. In other words, the purpose of international regulations is
to establish common standards for the activities of States, as well as to ensure their implementation and
uniform application. Currently, there are two types of legal relations: among subjects of international
law regarding rights that are regulated directly by international law; among the relevant bodies of States
to fulfill international legal obligations that arise from such a rule and are regulated by national law.

Article 18 of the Constitution of Ukraine provides that Ukraine’s foreign political activity is
aimed at ensuring its national interests and security by maintaining peaceful and mutually beneficial
cooperation with members of the international community in accordance with generally recognized
principles and norms of international law [4]. According to article 9 of the Constitution of Ukraine and
paragraph 1 of article 17 of the Law of Ukraine “On international treaties of Ukraine”, Ukraine recog-
nizes the priority of generally recognized norms of international law over the norms of domestic law,
international treaties, the consent to be bound by the Verkhovna Rada of Ukraine, become part of its
internal (national) legislation. In addition, if other rules are established by a duly concluded international
agreement of Ukraine than those ones, which are established by the legislation of Ukraine, then the rules
of the international agreement are applied [4; 5].

According to T.A. Kolomoets, implementation and adaptation of international norms into na-
tional legislation: first, is a priority area of legal reform in Ukraine; second, adapt domestic legis-
lation to the relevant international standards of law-making and law enforcement; third, the purpose
of adaptation of domestic legislation is to achieve compliance of the legal system of Ukraine with
the EU legal system (acquis communautaire); fourth, it is carried out in a clear sequence (in several
stages); fifth, it is based on the principles of system-functional and comparative legal knowledge of
state-legal phenomena [6, p. 20—21].
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Implementation is the actual implementation of international obligations at the domestic level,
carried out by transforming international legal norms into national legislation and regulations. A rule
of international law retains its status, but its content is also granted the status of a rule of national law.
Article 9 of the Constitution of Ukraine of 1996, which provides that existing international treaties, the
consent to be bound by the Verkhovna Rada, are part of the national legislation of Ukraine (there is a
direct reception — the norm of international law is borrowed without change by national legislation).

The term “implementation” (from the English. “implementation”) means “realization, ensuring
of execution”, literally — “providing a practical result and actual implementation by specific means” [7].
A.S. Gaverdovsky says that implementation is purposeful organizational and legal activities of States
that is carried out individually, collectively or within international organizations in order to timely, com-
prehensive and full implementation of their obligations in accordance with international law. According
to his opinion, the essence of implementation is not in the transformation of international legal norms
into national law, but in the process of perception by national law of the rules of international treaties
[8]. V. Suvorova considers the term “implementation” as a synonym for the concept of “realization” —
the implementation of international law in the practical activities of States and other subjects [9]. In the
international legal literature, the term “implementation” is the implementation of international law at the
international and national levels.

K.V. Berezhnaya said that the analysis of scientific approaches to determination of essence of
category “implementation” gave the opportunity to propose the term “national-legal implementation”.
It is the work of the state represented by authorized bodies, which consists of a sequential combina-
tion of legislative, enforcement, and organizational and executive activities to include international law
within the national legal system and ensure their actual implementation [10].

The order of implementation of international norms is determined by the norms of national law.
In order to improve the effectiveness of work in this direction, it is necessary to create an effective im-
plementation mechanism in the national legal system and provide appropriate conditions for the imple-
mentation and actual use of international law in various branches of law of Ukraine. At the present stage,
this problem is partially solved by the Vienna Convention On the law of treaties, according to which
States do not have the right to invoke domestic law to justify non-compliance with an international
Treaty. The problem is solved partly because it concerns only international treaties. And international
law consists not only of international treaties, but also of ordinary norms, resolutions of international
organizations and other sources.

D. B. Levin considers that transformation, reference, and reception are the main ways of imple-
menting international law [11]. L.I. Lukashuk distinguishes three types of transformation: direct (incor-
poration — inclusion of the norms contained in the contract into the internal law directly); indirect (the
rules of the contract take effect of the rules of internal law only after the publication of a special act by
the legislative body); mixed (it combines elements of the first two) [12]. It should be noted that in the
process of transforming international norms of administrative law into the legal system of Ukraine, it is
advisable to adhere to the following provisions:

- maintaining of their own rationality of both systems, that is, on the one hand, state neutrality,
and on the other — a well-defined competence that would not allow social spontaneity;

- maintaining flexibility in the relationship on the signing of joint agreements;

—needs of constant introspection in both parts of the system that is related with trends in the legal
regulation of management in the public sphere where the relations implementerade legal norms, which
are characterized by the imperative method of regulation;

— the creation of structures by means of laws that offer regulatory communications, target setting
and limits of legal regulation.

Sending involves the operation of international norms to an unchanged form, their direct appli-
cation by subjects, it is quite complex in application and it has certain features (when sending the rules
of international law are implemented into the national legal system, but they do not dissolve in it, but
take a special place).

Reception is mainly applied after the state has given its consent to be bound by an international
treaty (reception is the actual repetition of the content of international law by the relevant acts of nation-
al law). According to V.G. Butkevich, the essence of reception is that the legislator borrows a model of
behavior in international law and gives it a legal obligation for subjects of domestic law in the relevant
legal relations. The lawyer notes that the reception can only exist in a “special form” and only in a
specific case. Reception in the “General form” as reproduction in national law without changes of all
international law, is not practiced [13]. V. Skomorokha argues that the reception cannot talk about the
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direct action of international legal norms in the domestic legal order, because the reception is simply
a means of replacing them [14]. We emphasize that when choosing a method of implementation, it is
necessary to take into account all the circumstances under which this process takes place, the existence
of legal norms at the national level that regulate these relations to some extent in order to avoid conflicts
between national and international law.

As for the mechanism of implementation of international law, its definition should be as clear
and complete as possible, its task is to cover the international legal obligations of the state, which are
based on the basic principles and norms of international law and it should not complicate or limit the
achievement of the goals laid down in international law. The lack of proper clarity and certainty in
this issue leads to undesirable consequences, in particular, such as inflation of the law [15, p. 39—40].
The mechanism of implementation of international administrative law includes: legal methods of appli-
cation of treaty international and customary administrative law; constitutional special and procedural
guarantees of implementation; jurisprudence on the official interpretation of international law. Direct
application of international norms in the legal regulation of the state is quite problematic, so there is a
problem of implementation of international law in national legal systems.

In addition, an important factor in the functioning of an effective mechanism for the imple-
mentation of international law is the solution of another significant problem — whether international
legal norms can be applied in the sphere of domestic relations without declaring international treaties
as sources of domestic law and without their transformation into domestic legislation. Despite this, the
implementation of most of the obligations of States under international law provides for the exercise
by States of sovereign powers in the domestic sphere. So, S.M. Ratushny notes that implementation is
achieved only through the integration of the provisions of international law into the internal legal order
of the state [16].

Now, in the modern conditions there is an active search for qualitatively new forms of inter-
state cooperation and a review of the existing institutional mechanisms of international organizations.
The dynamics of such features of modern international relations invariably affects the increase in the
overall contractual international legal framework, which, in turn, expands the normative structure of
international law in terms of legal obligations of States.

Conclusions. In the domestic theory of international law, the tactics and strategy of interaction
between international and domestic law have been studied quite clearly and consistently, but there is
no concept of convergence of legal systems of States, which is essential in choosing the methodology
for studying the implementation of international legal norms. Implementation of international norms is
a process of approximation of national legislation in the field of public administration of international
legislation using methods of law-making, planning, coordination and control, at the same time it is a
component of Ukraine’s integration, a prerequisite for harmonization of legislation with the legislation
of EU member States. Only if there is consistency among legal systems, including legal systems as
their normative component, will there be prerequisites and real opportunities for effective inter-state
relations. In other words, coordination of the interests of different States is possible only on the basis of
the formation of a common legal space — common or fundamental legal norms.
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